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REVISED IMPLEMENTING RULES AND REGULATIONS OF R.A.  NO.  69 57 ,  

"AN ACT AUTHORIZING THE FINANCING, CONSTRUCTION,  OPERATION  

AND MAINTENANCE OF INFRASTRUCTURE PROJECTS BY THE  

PRIVATE SECTOR AND FOR OTHER PURPOSES",  

AS AMENDED BY R.A.  NO.  7718  

 

INTRODUCTION  

 

Pursuant  to  Sect ion  11  of R.A.  No.  6957 ,  as  amended  b y R.A.  No.  7718 ,  the  fo l lo wing Revi sed  

Implement in g Rules  and  Regulat ion s  a re  h ereb y prescr ib ed  to  carry ou t  th e  pro vi s ions  o f sa id  Act .  

 

RULE 1  -  PRELIMINARY PROVISIONS  

 

SE C T I O N  1 .1   -  P O L I C Y   

I t  i s  the  decl ared  po l icy o f th e  S tat e  to  recogn ize  the  ind ispen sab le  ro l e  o f th e  pr ivat e  secto r  as  th e  

main  en gin e for  nat iona l  gro wth  and  develop ment  and  provide the  most  app ropr ia t e  incen t ives  to  

mobi l ize  pr ivat e  resources  for  th e  purpose o f f inanc ing the  Cons t ruc t ion ,  opera t ion  and  main t enan ce 

of in f ras t ru cture  and  development  p ro j ec ts  normal ly f in anced  and  under t aken  b y th e  Go vern ment .    

 

In  l ine  wi th  the  foregoing,  th ese  Revi sed  IRR seek to  iden t i fy sp ec i fi c  in cen t ives ,  suppor t  and  

under takin gs ,  f in ancial  o r  o therwise ,  th at  may b e gran ted  to  P ro jec t  P roponents ,  p ro vide  a  c l imate  

of min imu m Go vern ment  regulat ions ,  a l lo w reaso nable  r e turn s  on  investments  mad e b y P ro ject  

P roponents ,  p rovide  proc edures  th at  wi l l  as sure  t r an sparency and  co mpet i t i ven ess  in  the  b idd ing and  

award  o f  p ro j ect s ,  en sure  t hat  Cont ractua l  Arrangements  r e fl ect  appropr ia t e  sh ar in g o f  r i sks  between  

the  Go vern ment  and  the  P ro ject  P roponent ,  as sure  c lose  coord in at ion  b etween  nat ion al  go vern ment  

and  Local  Go vern ment  Uni ts  (LGUs) ,  and  en sure  s t r i c t  co mpl i ance b y th e  Govern ment  and  the  

P ro ject  P roponent  o f th ei r  respect ive  ob l igat ions  and  under takin gs  and  th e  moni tor in g th ereo f ,  in  

connec t ion  wi th  or  r e l a t ive  to  P r ivat e  Sector  In fra s t ru cture  or  Develop ment  P ro ject s  to  be  

under taken  under  th i s  Act  and  these  Revi sed  IRR.  

 

SE C T I O N  1 .2   -  C O V E R A G E   

 

Th ese Implement in g Rules  and  Regulat ions  ( IRR) shal l  co ver  a l l  P r ivat e  Sector  In f ras t ru cture  or  

Develop ment  P ro ject s ,  a s  hereund er  de f ined ,  under t aken  b y Agenc ies /LGUs in  accordan ce wi th  such  

cont ractu al  ar ran gement  o r  sch eme au thor i zed  under  and  pursuant  to  R.A.  No.  6957 ,  as  amended  b y 

R.A.  No.  7718 .    

 

For  LGU pro ject s ,  concerned  LGUs may formula te  addi t ional  gu id el in es /pro cedures  no t  in  con fl i c t  

wi th  th i s  Act  and  th ese  Implemen t ing  Rules  and  Regulat ion s  and  per t inen t  p rovi s ions  o f  R.A.  No .  

7160  (Local  Go vern men t  Code o f 1991)  and  i t s  implement in g ru l es  and  r egulat ions .  

 

SE C T I O N  1.3   -  DE F I N I T I O N  O F  TE R M S   

 

For  purposes  o f these  Implement in g Rules  and  Regulat ions ,  th e  terms and  phrases  hereunder  sh al l  be  

unders tood  as  fo l lo ws :  

 

a .  Act  -  sh al l  mean  Republ i c  Act  No.  6957 ,  a s  amend ed  b y Republ ic  Ac t  No.  7718 .  

 

b .  Agency  -  Refer s  to  an y d epar tment ,  bureau ,  o f f i ce ,  co mmission ,  au thor i ty  o r  agen cy o f the  

nat ional  go vern ment ,  includ ing  Go vern ment -Owned and/or  -Contro l l ed  Corpora t ions  

(GOCCs) ,  Go vern ment  F inancial  In s t i tu t ion s  (GFIs ) ,  and  State  Univers i t ie s  and  Col l eges  

(SUCs)  au thor i zed  b y l aw o r  th ei r  respect ive  char te rs  to  cont ract  fo r  o r  under t ake 

Infras t ru cture  or  Develop ment  P ro ject s .    

 

c .  Amort i zat ion  -  Th e regular ,  pe r iod ic  r epaymen t  o f  p r incipal  and  payment  o f  in teres t  o f  a  

deb t  fo r  a  de fin i te  pe r iod  of t ime ,  a t  the  matu r i t y o f  which  the  en t i re  indebted ness  i s  paid  in  

fu l l .    

 

d .  Approving  Body  -  The  en t i t y  au thor i zed  to  appro ve  pro jects  p roposed  under  t h is  Act  and  in  

accordan ce wi th  Se ct ions  2 .6  and  2 .7  of th ese  Revi sed  IRR.  

 

e .  PPP Center  -  Th e successor  o f the  BOT Center  and  Coord inat in g Counci l  o f  the  Phi l ipp ine  

Assis t an ce P rogram (CCPAP),  th e  agen cy mand ated  und er  Sec t ion  12 of the  Ac t ,  to  

coord inat e  and  moni to r  p ro jects  implemented  under  the  Act ,  pur suant  to  Ad minis t ra t i ve  

Order  No.  105  ( s .  1989) ,  as  a mended  b y Ad minis t r a t ive  Order  No.  67  (s .  199 9) ,  as  amended  

b y Ad mini s t r a t i ve  Order  No.  103  (s .  2000) ,  and  Execut ive  Order  No.  144  (s .  2002 ) ,  a s  

amended  b y Execut ive  Ord er  No.  8  ( s .  2010) .  

 

f .  Contractual  Arrang e ments  -  Refer s  to  an y o f  th e  fo l lo win g  cont ractual  a r ran gemen ts  o r  

sch emes ,  a s  wel l  as  o th er  va r i a t ions  th ereo f,  a s  may be appro ved  b y the  P res ide n t ,  b y which  
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in f ras t ru cture  and/or  deve lop ment  p ro j ect s  may be under taken  pursuant  to  th e  provi s ions  o f 

these  Revised  IRR:  

 

i .  Build-and- transfer (BT)  -  A cont ractu al  ar ran gement  wh ereb y th e  P ro ject  P roponent  

under takes  the  f inan cin g  and  Con st ruc t ion  o f a  given  in fras t ruc ture  or  d evelop ment  

faci l i t y  and  a f te r  i t s  co mplet ion  tu rns  i t  over  to  the  Agen cy or  LGU concerned ,  which  

shal l  p ay th e  P ro ject  P roponen t  on  an  agreed  sched ule  i t s  to t a l  in vestment  expended  on  

the  pro ject ,  p lus  a  Reasonable  Rate  o f Return  (ROR) the reon .  Thi s  ar ran gement  may be  

emplo yed  in  th e  Const ru c t ion  of an y In fras t ru cture  or  Develop ment  P ro ject s ,  includ ing 

cr i t i cal  faci l i t ie s  which ,  f o r  secur i ty  o r  s t r a teg ic  reasons ,  mu st  b e  operat ed  d i rect ly  b y  

the  Go vern ment .  

 

i i .  Bui ld- lease-and-transfer (BLT)  -  A cont rac tual  a r r angement  wh ereb y a  P ro ject  

P roponent  i s  au thor i zed  to  f inan ce and  con st ru ct  an  in fras t ru cture  or  deve lop ment  

faci l i t y  and  upon  i t s  co mplet ion  tu rns  i t  over  to  th e  Agen cy/LGU concern ed  on  a  lease  

ar r an gement  for  a  f i xed  p er iod ,  a ft er  which  o wnersh ip  of the  faci l i t y  i s  au to mat ical ly  

t rans fe r red  to  the  Agen cy/LGU concern ed .  

 

i i i .  Build-operate -and-transfer (BOT)  -  A cont ractual  ar r an gement  whereb y the  P ro ject  

P roponent  under takes  th e  Const ru ct ion ,  in clud ing  fin anc ing,  o f  a  given  in f ras t ruc ture  

faci l i t y ,  and  the  opera t ion  and  main t enan ce th ereo f.    The P ro jec t  P roponent  opera tes  the  

faci l i t y  o ver  a  f i xed  t erm dur ing which  i t  i s  a l lo wed  to  charge faci l i t y  user s  appropr ia t e  

to l l s ,  fees ,  r en t a ls ,  and  ch arges  no t  exceedin g those proposed  in  i t s  b id  or  as  n egot ia t ed  

and  incorporat ed  in  th e  cont rac t  to  enable  th e  P ro ject  P roponent  to  r eco ver  i t s  

investment ,  and  operat in g and  main t enan ce exp enses  in  the  pro ject .   The P ro ject  

P roponent  t rans fe rs  the  faci l i t y to  the  Agen cy/LGU concerned  a t  the  end  of th e  f ixed  

term th at  sh al l  no t  exceed  fi f t y  (50)  year s :  P rovided ,  that  in  th e  case  o f  an  In fras t ructure  

or  Develop ment  Faci l i t y  whose op era t ion  r equi res  a  publ ic  u t i l i t y  f r an chise ,  th e  

proponent  mu st  be  F i l ip ino  or ,  i f  a  corporat ion ,  mu st  be  du ly r egis te red  wi th  the  

Secur i t i es  and  Exchan ge Co mmission  (SEC)  and  o wn ed  up  to  a t  l eas t  s ixty p ercen t  

(60%) b y Fi l ip inos .  Thi s  bu i ld -operat e -and- t r ans fer  cont rac tual  ar ran gement  sh al l  

include a  supply -and-op erate  scheme which  i s  a  cont ractual  a r r angement  wh ereb y the  

suppl ier  o f  equip ment  and  machin ery for  a  given  in f ras t ruc ture  faci l i t y ,  i f  the  in teres t  o f  

the  Go vern ment  so  r equi res ,  op erates  th e  faci l i t y  p rovid in g in  th e  process  technolo gy 

t rans fe r  and  t ra in in g to  F i l ip ino  nat ional s .  

 

iv .  Build-ow n-and-operate  (BOO)  -  A cont ractu al  ar r an gement  wh ereb y a  P ro jec t  

P roponent   i s  au thor ized  to  f inance,  cons t ruc t ,  own,  operate  and  main tain  an  

in f ras t ru cture  or  de velop ment  fac i l i t y f ro m wh ich  the  P ro ject  P roponent  i s  a l lo wed to  

recover  i t s  to ta l  in vestment ,  operat in g and  main t enance cost s  p lus  a  r easonable  re turn  

thereon  b y co l lect in g to l l s ,  fees ,  r en ta ls  o r  o th er  charges  fro m fac i l i t y  user s ;  p rovid ed ,  

Th at  a l l  su ch  pro jects  upo n  reco mmenda t ion  of the  Investmen t  Coord ina t ion  Co mmit t ee  

( ICC) o f the  Nat ion al  Eco nomic and  Develop ment  Author i ty (NEDA),  shal l  b e  approved  

b y the  P res id en t  o f  the  Phi l ipp ines .  Under  th i s  p ro ject ,  the  proponent  wh o owns th e  

as set s  o f  th e  fac i l i t y  may ass ign  i t s  operat ion  and  main ten ance to  a  Faci l i t y  operator .  

 

v .  Build-transfer-and-operate  (BTO)  -  A cont rac tual  a r r angement  wh ereb y the  

Agency/LGU cont rac ts  ou t  the  Const ruct ion  o f an  in fras t ru cture  faci l i t y to  a  p r ivat e  

en t i t y  such  th at  th e  Co nt ractor  bu i lds  the  faci l i t y  on  a  tu rn key b as is ,  a ssu min g co st  

overruns ,  del ays ,  and  speci fi ed  p er forman ce r i sks .   Once th e  faci l i t y  i s  co mmissioned  

sat i s factor i l y ,  t i t l e  i s  t r an s fe r red  to  th e  implement ing Agency/LGU.   Th e pr iva te  en t i t y  

however  operat es  t h e  fac i l i t y  on  beh al f  o f  the  implemen t ing  Agency/LGU under  an  

agreement .  

 

vi .  Contract -add-and-operate  (CAO)  -  A cont ractua l  ar ran gement  wh ereb y the  P ro jec t  

P roponent  adds  to  an  exi s t in g in fras t ru cture  fac i l i t y which  i t  i s  ren t in g  fro m the  

Go vern ment  and  operat es  the  expand ed  pro jec t  over  an  agreed  Fran chise  per iod .   There  

may or  ma y no t  be  a  t r ans fer  ar ran gement  wi th  r egard  to  the  added  fac i l i t y  p rovided  b y  

the  P ro jec t  P roponent .  

 

vi i .  Develop-operate-and-transfer (DOT)  -  A con t ractua l  ar ran gement  wh ereb y favorab le 

condi t ions  ext erna l  to  a  new in fras t ructu re  pro j ec t  which  i s  to  be  bu i l t  b y a  P ro ject  

P roponent  are  in t egrat ed  in to  the  a r r angement  b y givin g tha t  en t i t y  the  r i gh t  t o  develop  

ad jo in ing  proper ty,  and  th us ,  en jo y so me o f the  b en efi t s  th e  inves tment  crea t es  su ch  as  

h igher  p roper ty or  r en t  values .  

 

vi i i .  Rehabi l i tate -operate-and-transfer (ROT)  -  A cont ractu a l  a r r angement  whereb y an  

ex is t ing  faci l i t y  i s  tu rned  over  to  the  P ro jec t  P roponent  to  r e fu rb ish ,  o pera te  and  

main t ain  for  a  Franchi se  per iod ,  a t  the  expi ry o f which  the  legal  t i t l e  to  the  faci l i t y i s  

tu rned  over  to  th e  Go vern ment .   Th e t erm is  a l so  used  to  desc r ibe  the  purchase o f an  
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exis t ing  faci l i t y  f ro m abroad ,  impor t in g,  re fu rb ish ing,  erec t ing  and  consu min g i t  wi th in  

the  host  count ry . 

 

ix .  Rehabi l i tate -ow n-and-operate  (ROO)  -  A cont ractual  ar r an gemen t  wh ereb y an  ex is t in g  

faci l i t y  i s  tu rn ed  over  to  the  P ro jec t  P roponent  to  re furb ish  and  operate  wi th  no  t ime  

l imi t a t ion  impo sed  on  own ersh ip .  As lon g as  the  operator  i s  no t  in  vio la t ion  of i t s  

Franchi se ,  i t  can  cont inue to  opera t e  th e  fac i l i t y  in  p erpe tu i ty .  

 

g.  Construct ion  -  Refer s  to  new const ru ct ion ,  rehabi l i t a t ion ,  impro vemen t ,  exp ansion ,  

a l t era t ion ,  and  re l a t ed  wo rks  and  act ivi t ie s  in clud ing  the  n ecessary d esign ,  supply,  

ins ta l la t ion ,  t es t in g and  co mmiss ion ing o f  equip ment ,  sys t ems,  p lan t s ,  ma te r ia ls ,  l abor  and 

servi ces  and  re la t ed  i t ems  needed  to  bu i ld  or  r ehab i l i ta t e  an  in fras t ructure  o r  develop ment  

faci l i t y .  

 

h .  Contractor  -  Refe rs  to  an y en t i t y  accred i ted  under  Phi l ipp ine laws,  o r  that  should  be  

accred i t ed  under  Phi l ipp ine laws  in  acco rdan ce wi th  Sec t ion  5 .4  (a .v)  h ere o f,  wh ich  may or  

may no t  be  the  P ro ject  P roponent  and  which  sh al l  u nder take th e  actual  Cons t ruct ion  and/or  

supply o f equip ment  fo r  th e  pro ject .  

 

i .  Development  Progra m  -  Refer s  to  nat ion al ,  r eg ional  o r  local  govern ment  p l ans  or  p rograms  

included  in ,  bu t  no t  l imi t ed  to ,  the  Phi l ipp ine Develop ment  P lan  (PDP ), and  the  P rovinc ia l  

Develop ment  and  Ph ys ical  Framework P lan  (PDPFP).  

 

j .  Direct  Government  Guarantee  -  Refers  to  an  a greement  whereb y the  Go vern ment  o r  an y o f  

i t s  Agen cies /LGUs gu aran tees  to  as su me responsib i l i t y for  th e  repaymen t  o f  deb t  d i rect ly  

incurred  b y the  P ro ject  P roponent  in  implement in g the  pro ject  in  case  o f a  loan  defau l t .  

 

k .  Faci l i ty  Operator  -  Refer s  to  th e  en t i t y  which  may or  may no t  b e  the  P ro jec t  P roponent ,  and  

wh ich  i s  responsib l e  for  a l l  asp ect s  o f  operat ion  and  main t enan ce o f th e  in f ras t ruc ture  or  

develop ment  faci l i t y ,  in clud ing bu t  no t  l imi ted  to  the  co l l ect ion  o f to l l s ,  fees ,  ren t a ls  o r  

charges  f ro m fac i l i t y u se r s ;  p rovid ed ,  that  the  faci l i t y operator  must  be  r egis tered  wi th  the  

Secur i t i es  and  Exchan ge  Co mmission  (SEC) b efore  co mmen cement  o f o pera t ion  and  

main t en ance of th e  in fras t ructure  or  develop ment  faci l i t y;  p ro vided  fur th er ,  t hat  in  case  the  

faci l i t y  r equi res  a  publ i c  u t i l i t y  fr anchi se ,  the  Faci l i t y  Operator  sha l l ,  no  la t er  th an  the  

co mmen cement  o f operat ion  of the  faci l i t y ,  co mp ly wi th  the  na t ional i t y and  ownersh ip  

requi rement s  under  th e  Co nst i tu t ion  and  o th er  appl icab le  laws and  ju r i spruden c e.  

 

l .  Franchise  -  Refer s  to  a  ce r t i f i cate ,  permi t  o r  o th er  fo rm o f au thor izat ion  requi red  to  be  

ob tained  b y a  Faci l i t y  Operator  f ro m a Regulator  p r io r  to  operat in g a  Publ ic  Ut i l i t y  P ro ject .    

 

m.  Government  Undertakings  -  Refer s  to  an y form of cont r ibu t io n  and/or  su ppor t  p rovided  

under  Sect ion  13 .3  of these  Revised  IRR,  wh ich  the  Go vern ment  o r  an y o f i t s  

Agenc ies /LGUs may ex ten d  to  a  P ro jec t  P roponent .  

 

n .  Head of  Ag ency/LGU  -  Shal l  be  de fin ed  as :  ( i )  the  head  o f the  agency or  body,  fo r  nat ion al  

go vern men t  agen cies  (NGAs)  and  the  con st i tu t ion al  co mmissions  or  o f f ices ,  and  branches  o f 

go vern men t ;  ( i i )  th e  Go vern ing  Bo ard  or  i t s  au thor ized  o ff i c i a l /man aging head/Chie f  

Execut ive  O ff icer  o f  GOCCs ,  GFIs ,  o r  SUCs;  o r  ( i i i )  the  San ggunian  or  i t s  au thor ized  

off ic i a l  o r  the  l o cal  ch i e f  execut ive ,  fo r  LGUs.  

 

o .  ICC  -  Refer s  to  the  Investmen t  Coord ina t ion  Co mmi t tee  o f the  Nat ion al  Econo mic and  

Develop ment  Author i ty  (NEDA)  Board .  

 

p .  Invest ment  Incent ives  -  Refer s  to  an y form o f cont r ibu t ion  and/or  suppor t ,  which  th e  

Go vern ment  o r  an y o f i t s  Agencies /LGUs includ ing GOCCs may extend  to  the  P ro jec t  

P roponent  in  acco rdance wi th  Sect ion  13 .2  o f these  Revised  IRR.  

 

q .  IRR  -  Sh al l  mean  these  Revi sed  Implement in g Rules  and  Regulat ions .  

 

r .  List  of  Priori ty  Projects  -  Refer s  to  the  l i s t  o f  P r ivat e  Sector  In f ras t ructure  or  

Develop ment  P ro jec ts  in  accord ance wi th  Sect ion  2 .3 .  

 

s .   Local  Government  Uni ts  (LGUs)  -  Refer  to  p ro v inci a l ,  c i t y ,  mun icip al  an d /or  baran gay 

go vern men t  en t i t ie s .  

 

t .  Neg ot iated Contracts  -  Refe r  to  cont racts  en te red  in to  b y th e  Go vern ment  in  cases  

prescr ib ed  under  Rule  9 .  

 

u .  PBAC  -  Refe rs  to  the  P re -qual i f i cat ions ,  B ids ,  and  Awards  Co mmit t ee  es t ab l i shed  in  

accordan ce wi th  Rule  3  o f these  Revised  IRR.  
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v .  Private  Sector Infras tructure  or Development  Project s  -  Th e gen eral  descr ip t ion  o f  

In f ras t ru cture  or  Development  P ro jec ts  normal ly f i nanced ,  and  operat ed  b y the  publ ic  sector  

bu t  which  wi l l  no w b e whol ly or  p ar t l y  f inan ced ,  const ru ct ed  and  operat ed  b y the  p r ivat e  

sector ,  includ in g bu t  no t  l imi t ed  to ,  po wer  p lan t s ,  h igh ways,  por ts ,  a i rpor ts ,  can al s ,  dams ,  

h ydropo wer  pro ject s ,  wa ter  supply,  i r r i gat ion ,  te leco mmunicat ions ,  ra i l road  and  ra i lways,  

t ranspor t  sys t ems,  land  reclamat ion  pro jects ,  ind ust r i a l  e s ta t es  o r  town sh ips ,  housing,  

go vern men t  bu i ld in gs ,  tour ism pro j ec ts ,  publ i c  marke ts ,  s l au ghterhouses ,  warehouses ,  so l id  

waste  management ,  in fo rmat ion  technology n etworks  and  dat ab ase in fras t ru c ture ,  educat ion  

and  heal th  faci l i t ie s ,  sewerage,  d rainage,  d redging,  and  o ther  in fras t ruc ture  an d  develop ment  

p ro jec ts  a s  may o th erwise  be au thor ized  b y th e  appropr ia t e  Agency/LGU pursuant  to  th e  A c t  

o r  these  Revi sed  IRR.  Su ch  pro jects  sh al l  be  under taken  th rou gh  Contractu al  Ar ran gement s  

as  de f ined  h erein ,  includ ing su ch  o ther  va r ia t ions  as  may be appro ved  b y th e  P res id en t  o f  

the  Phi l ipp ines .  

 

For  the  const ru ct ion  s tage  of  these  in fras t ructu re  pro je ct s ,  th e  pro j ec t  p roponent  may ob tain  

f in anc ing  fro m fo reign  and/or  do mest i c  sources  and/or  en gage th e  servi ces  o f a  fo re ign  

and/or  F i l ip ino  cont racto r :  p rovid ed ,  that ,  in  case  an  in fras t ruc ture  or  a  develop ment  

faci l i t y ' s  op erat ion  r equi res  a  publ i c  u t i l i t y  f ran chise ,  th e  faci l i t y  operator  must  b e  a  

F i l ip ino  or  i f  a  corporat ion ,  i t  must  b e  du ly r eg is tered  wi th  th e  Secur i t i es  and  Exchan ge  

Co mmission  (SEC) and  own ed  up  to  a t  leas t  s ixty  percen t  (60%) b y Fi l ip inos:  p rovided ,  

fu r ther ,  th at  in  the  case  o f fo rei gn  cont ractor s ,  F i l i p ino  labor  shal l  b e  emplo yed  or  h i r ed  in  

the  d i f fe ren t  phases  o f const ruct ion  wh ere  F i l ip in o  ski l l s  are  avai lab l e :  p rovided ,  f in al ly ,  

that  p ro j ec ts  which  would  have d i f f icu l ty  in  sourcing  funds  may b e f in anced  par t l y  fro m 

d i rect  go vern men t  approp r ia t ion s  and/or  fro m Offi c ia l  Deve lop ment  Ass is t ance (ODA )  o f  

fo reign  govern ment s  o r  i ns t i tu t ions  no t  exceedin g fi f t y  percen t  (50%) o f th e  pro ject  cost ,  

and  the  b alan ce  to  be  pro vided  b y th e  pro j ec t  p roponent .  

 

w.  Project  Cost  -  Refer s  to  the  to ta l  co st  to  be  expen ded  to  p lan ,  develop  and  const ru ct  th e  

pro jec t  to  co mplet ion  s t age includ in g bu t  no t  l imi t ed  to  cost  o f  feas ib i l i t y  s tud ies  

engin eer in g and  design ,  Const ruct ion ,  equ ip ment ,  land  and  r igh t -o f -way,  taxes  imposed  on  

said  cost ,  and  develop men t  cost .    

 

x .  Project  Loan -  Refers  to  a l l  loan s  and/or  cred i t  faci l i t ie s  ext ended  b y fin ancia l  ins t i tu t ions ,  

mul t i - la t era l  l ender s ,  exp or t  cred i t  agen cies ,  and  a l l  o ther  th i rd  par ty lend er s  to  the  pro ject  

co mp an y and/or  P ro ject  P roponent  fo r  the  d evelop ment  and/or  operat ion  o f the  pro jec t .   

 

Foreign  lo ans/ fo re ign  cur rency loan s  to  b e  incurred  b y the  p ro ject  co mp an y shal l  be  in  

accordan ce wi th  prevai l in g Bangko  S entra l  ng  Pi l ip inas  (BSP)  regulat ions .  

 

y .  Project  Proponent  -  Refer s  to  the  pr ivat e  sec tor  en t i t y which  shal l  h ave cont rac tu a l  

respons ib i l i t y  for  th e  pro j ect  and  which  shal l  h ave an  adequate  t r ack r ecord  in  the  concern ed  

indust ry as  wel l  a s  techn ica l  capabi l i t y  and  f inan c ial  b ase  con sis t ing o f  eq ui ty and  fi rm 

co mmitment s  f ro m reputab le  f inan cial  ins t i tu t ions  t o  p rovide,  upon  award ,  su ff ic ien t  cred i t  

l ines  to  co ver  the  to ta l  e s t imated  cost  o f  the  p ro ject  to  implement  th e  said  pro j ect .   

 

  z .  Publ ic  Ut i l i ty  Project s  -  Refer s  to  p ro j ect s  o r  faci l i t i e s  that  p rov ide publ ic  servi ces  as  

de fined  under  the  Co mmo nweal th  Act  No.  146  (Publ ic  Servi ce  Law) ,  as  amended ,  and  for  

wh ich  a  Franchi se  i s  requi red .  

 

a .a .  Reasonable  Rate of  Return  -  Refer s  to  the  ra t e  o f  re turn  th at  a  P ro ject  P roponent  shal l  be  

en t i t l ed  to ,  a s  det ermined  b y the  ICC t akin g in to  account ,  amon g o th ers ,  the  prevai l ing cost  

o f  cap i ta l  (equi ty and  borro win gs )  in  the  do mest i c  and  in tern at iona l  market s ,  r i sks  bein g 

assu med b y th e  P ro jec t  P roponent  and  th e  l eve l  o f  Govern men t  Und er t akings  ext ended  for  

the  pro ject ;  p ro vided ,  fu r ther ,  that  in  th e  case  o f N egot ia t ed  Contrac ts ,  such  ra t e  o f re turn  

shal l  be  d ete rmin ed  b y the  ICC pr ior  to  negot i a t i on  and/or  cal l  fo r  p ropo sal s ;  p rov ided  

fur ther ,  that  fo r  Negot i a ted  Contracts  fo r  publ ic  u t i l i t ie s  p ro ject s  which  a re  monopol ies ,  the  

ra t e  o f re turn  on  ra t e  b ase  shal l  be  d et er mined  b y ex is t ing laws,  which  in  no  case  sh al l  

exceed  twe lve p er  cen tu m (12%),  as  p rov ided  b y the  Act .  

 

b .b .   Reg ulator -  Refers  t o  the  agency,  bod y or  co mmission  empo wered  b y l aw to  f i x  the  r a tes  o f a  

p rovider  o f a  p ar t i cu la r  publ ic  servi ce  as  d e fin ed  b y the  Co mmon weal th  Act  No.  146  (Publ ic  

Servi ce  Law),  as  amend ed ,  and  for  wh ich  a  Franchi se  i s  r equi red  to  operat e  the  same.  

 

c .c .   Sol i c i t ed Project s  –  Refer  to  p ro j ect s  iden t i f ied  b y an  Agen cy/ LGU as  par t  o f  the  l i s t  o f  

p r io r i t y  p ro j ect s  in  accord ance wi th  Sect ion  2 .3 .  

 

d .d .   Unsol i c i t ed Proposal s  -  Refer  to  p ro ject  p ro posal s  sub mi t ted  b y the  p r ivat e  sec tor ,  no t  in  

response to  a  fo rmal  so l i c i t a t ion  or  request  i s sued  by an  Agen cy/LGU  and  no t  par t  o f  th e  

l i s t  o f  p r io r i t y  p ro j ects  a s  id en t i f i ed  b y Agen cy/LGU ,  to  under ta ke In fras t ruc ture  or  
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Develop ment  P ro jects  which  may b e en te red  in to  b y Agen cy/LGU su bject  to  th e  

requi rement s /condi t ion s  prescr ib ed  under  Rule  10 .  

 

RULE 2  -  GENERAL PROVISIONS  

 

SE C T I O N  2.1  -  AU T H O R I Z E D  CO N T R A C T I N G  G O V E R N M E N T  A G E N C I E S /UN I T S   

 

Al l  concern ed  depar tment s ,  bureaus ,  o f fi ces ,  co mmission s ,  au thor i t ie s ,  o r  agencies  o f th e  nat iona l  

go vern men t ,  in clud ing  GOCCs,  GFIs ,  SUCs ,  and  LGUs au thor ized  b y law or  b y  thei r  r espect ive  

char te rs  to  under t ake In fras t ructure  or  Deve lop ment  p ro ject  are  au thor i zed  to  en te r  in to  cont ractu al  

ar r an gement s  under  th is  Act  and  these  Revi sed  IRR.   

 

SE C T I O N  2.2   -  EL I G I B L E  T Y P E S  O F  PR O J E C T S   

 

Th e Con st ruc t ion ,  r ehabi l i ta t ion ,  impro vement ,  b et terment ,  exp ansion ,  modern izat ion ,  operat ion ,  

f in anc ing and  main t enance o f the  fo l lo win g types  of p ro j ec ts  wh ich  are  normal ly f in anced  and  

operat ed  b y the  publ ic  sec tor  which  wi l l  now be who l ly or  par t l y f i nanced ,  con st ruc ted  and  operat ed  

b y the  pr ivate  sector ,  in clud ing o ther  in fras t ruc ture  and  develop ment  p ro ject s  as  may b e au thor i zed  

b y the  appropr i a t e  agencies ,  may be proposed  under  the  pro vis ions  o f the  Act  and  these  Revi sed  

IRR:   

 

a .  High ways ,  includ in g expressway,  road s ,  b r idges ,  in terchan ges ,  tunne ls ,  and  re la ted  

faci l i t i e s ;  

 

b .  Rai lways o r  ra i l -based  pro jec ts  tha t  may or  may no t  be  packaged  wi th  co mmercial  

develop ment  oppor tun i t i es ;  

 

c .  Non-ra i l  based  mass  t r ansi t  faci l i t ie s ,  navigable  in land  waterways  and  r e l a ted  faci l i t i e s ;  

 

d .  Por t  in fras t ru ctures  l i ke  p ier s ,  wharves ,  quays ,  s to rage,  handl in g,  fer ry se rv i ces  and  r e la ted  

faci l i t i e s ;  

 

e .  Airpor t s ,  a i r  nav igat ion ,  and  re la ted  faci l i t ie s ;  

 

f .  Power  generat ion ,  t r ansmiss ion ,  sub - t r ansmiss ion ,  d i s t r ibu t ion ,   and  re la t ed  fac i l i t ie s ;  

 

g .  Tel eco mmunica t ions ,  b ackbone n etwo rk,  te r r es t r i a l  and  sat e l l i t e  faci l i t ie s  and  re l a t ed  

servi ce  fac i l i t i es ;  

 

h .  In fo rmat ion  technology ( IT)  and  data  base  in fras t ructure ,  in clud ing mod ern izat ion  of IT,  

geo -sp at i a l  r esource mapp ing and  cadast r a l  su rvey for  resource account ing  an d  p lanning;  

 

i .  I r r i gat ion  and  r e l a t ed  faci l i t ie s ;  

 

j .  Water  supply,  sewerage,  d rain age,  and  r e la t ed  faci l i t ies ;  

 

k .  Educat ion  and  heal th  in f ras t ruc ture ;  

 

l .  Land  recl amat ion ,  d red gin g and  o ther  r e l a t ed  develo p ment  faci l i t ie s ;  

 

m.  Indust r i a l  and  tour i sm es t a tes  o r  to wn ships ,  includ ing eco tour i sm pro j ec ts  such  as  te r r es t r i a l  

and  coast a l /mar ine n ature  parks ,  among o th er s  and  re la t ed  in fras t ru cture  fac i l i t i es  and  

u t i l i t i es ;  

 

n .  Go vern ment  bu i ld in gs ,  housing pro j ects ;  

 

o .  Marke ts ,  s l aughterhouses ,  and  re l a t ed  fac i l i t i es ;  

 

p .  Warehouses  and  post -ha rvest  faci l i t ie s ;  

 

q .  Publ ic  f i sh  por ts  and  fi shp onds,  includ in g s to rage an d  process in g faci l i t ie s ;  

 

r .  Envi ron mental  and  so l id  waste  man agemen t  re l a t ed  faci l i t i es  su ch  as  bu t  no t  l imi ted  to  

co l lect ion  equip ment ,  co mpost ing p l an ts ,  land f i l l  and  t idal  ba rr i er s ,  amon g o th ers ;  and  

 

s .   Cl imate  ch ange mi t igat ion  and  adaptat ion  in f ras t ructure  p ro ject s  and  r e l a t ed  faci l i t ie s .  

 

SE C T I O N  2.3   -  L I S T  O F  P R I O R I T Y  PR O J E C T S   

 

Concerned  Agen cies /LGUs  are  t asked  to  prepare  thei r  in f ras t ru cture  or  develop ment  p ro grams and  to  
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iden t i fy  sp eci f i c  p r io r i t y  p ro jects  th at  may b e f inan ced ,  const ruct ed ,  operated  and  main t ain ed  b y the  

pr ivat e  secto r  th rough  th e  C ontractua l  Ar ran gements  o r  sch emes au thor i zed  und er  these  Revised  IRR  

and  to  sub mit  fo r  the  ap prova l  b y th e  App rovin g Bod y,  as  sp ec i fi ed  in  Sec t ion  2 .6 .  The  Lis t  o f  

P r ior i t y P ro jec ts  sh al l  b e  consis ten t  w i th  the  Phi l ipp ine Develop ment  P lan  (PDP ) ,  and  P rovinci a l  

Develop ment  and  Ph ys ical  Framework P lan  (P DPFP ).   

 

Th e Publ ic  Investment  P rogram (P IP )  and  the  Co mprehen sive a nd  In t egra ted  Infras t ruc ture  P rogram 

(CIIP )  sh al l  be  d eemed as  th e  l i s t  o f  Nat ional  P r ior i t y P ro jec ts .  Th e P rovinci a l  Develo p ment  

Investmen t  P rograms  (PDIPs ) /Lo cal  Develop ment  In vestment  P rograms (L DIP s)  sh al l  be  d eemed as  

the  Li s t  o f  Lo cal  P r ior i t y  P ro jects .  Th e P IP ,  CIIP  and  P DIP /LDIP  shal l  be  upd ated  p er iod ica l ly .    

 

An y upd ates  to  the  l i s t s  o f  P r ior i t y  P ro ject s ,  loca l  and  n at ional ,  sh al l  be  sub mit t ed  to  t he  PPP 

Center  wi th in  f i ve  (5)  days  f ro m appro val  o f  th e  Approvin g Bod y  for  in format ion  and  for  post ing in  

the  PPP  Center  webs i te .  

 

SE C T I O N   2.4   -  PU B L I C A T I O N  A N D  N O T I C E  

 

Al l  Agen cies /LGUs shal l  p rovid e wide  publ ic i t y  o f  the  Lis t  o f  P r ior i t y  P ro jects  p roposed  for  

implementa t ion  under  th e  Contractu al  Arrangement s  o r  sch emes  as  au thor ized  under  th e  Act  and  

these  Revi sed  IRR to  keep  in teres ted / concern ed  par t i es  in fo rmed thereo f.   For  th is  purpose,  a l l  

Agenc ies /LGUs sh al l  cau se thei r  r esp ec t ive  Li s t  o f  P r ior i t y P ro jects  to  b e  publ i shed  a t  l eas t  once  

every s ix (6 )  month s  in  a  na t ional  n ewspap er  o f general  c i rcu l at ion ,  and  wh ere  appl icab le ,  

in tern at ional  n ewspap er s  o f general  c i r c u l at ion .  Sa id  Li s t  should  a lso  b e post ed  cont inuously in  th e  

webs i te s  o f th e  PPP  Cente r  and  the  concern ed  Agency/LGU,  i f  avai l ab l e .   

 

SE C T I O N  2 .5  -  AL L O W A B L E  M O D E S  O F  IM P L E M E N T A T I O N  

 

P ro jects  may be  implemen ted  th rou gh  publ ic  b idd in g or  d i rect  n egot ia t ion .   Th e d i r ec t  negot i a t ion  

mode i s  sub jec t  to  condi t i ons  speci f ied  in  Rules  9  and  10  hereo f.  

 

SE C T I O N  2 .6  -  AP P R O V A L  O F  P R O J E C T S  

 

Th e appro val  o f  p ro j ects  p roposed  under  th is  Ac t  sh a l l  be  in  accord ance wi th  th e  fo l lo wing:  

 

a .  National  Projects  -  The  pro jec ts  mu st  be  par t  o f  t he  Agency’s  develop ment  p rograms ,  and  

shal l  b e  approved  as  fo l lows:  

 

i .  p ro jec ts  cost ing up  to  PhP 300  mi l l ion ,  sh al l  b e  sub mit t ed  to  ICC for  appro va l ;   

 

i i .  p ro jec ts  cost ing more th an  PhP  300  mi l l ion ,  shal l  be  sub mit t ed  to  the  NEDA Board  for  

approval  upon  the  reco mmendat ion  o f ICC. ;  and  

 

i i i .  regard less  o f amount ,  negot i a ted  pro j ec ts  sh al l  be  sub mit t ed  to  the  NEDA Board  for  

approval  upon  reco mmend at ion  b y the  ICC.    

 

b .  Local  Projects  -  Local  p ro ject s  to  b e  implemented  b y the  LGUs  sh al l  b e  sub mit t ed  b y th e  

concerned  LGU for  con fi rmat ion ,  a s  fo l lo ws:  

 

i .  to  the  municip al  develop ment  counc i l  fo r   p ro ject s  cost ing up  to  PhP  20  mi l l io n ;   

 

i i .  to  the   p ro vin cia l  development  counci l  fo r  those  cos t ing above PhP  20  mi l l ion   up  to  PhP  

50  mi l l ion ;  

 

i i i .  to  the  c i t y  develop ment  counci l  fo r  tho se cos t ing up  to  PhP  50  mi l l ion ;   

 

iv .  to  the  regiona l  develop ment  counci l  o r ,   in  the   case  o f Metro   Mani l a  p ro ject s ,  the  

Regional  Develop ment  Co unci l  fo r  Metropol i t an  Mani la ,  fo r  those cost ing abo ve PhP  50 

mi l l ion  up  to  PhP  200  mi l l ion ;  and   

 

v .  to  the  ICC for  those  co st in g above PhP  200  mi l l ion .    

 

F inal  appro va l  o f  p ro j ects  c lass i f ied  under  b . i  to  b . i v  o f th is  sect ion  i s  ves ted  on  the  Local  

Sanggunians  p er  p ro vis ion s  o f the  Local  Go vern ment  Code.  

 

SE C T I O N  2 .7   -  DE T A I L E D  G U I D E L I N E S  F O R  T H E  AP P R O V A L  O F  PR O J E C T S   

 

Th e Appro ving Bod y shal l ,  f ro m t ime to  t ime,  p resc r ibe  or  r evise  det a i l ed  gu idel ines  on  the  process  

and  procedures  fo r  the  ap prova l  o f  p ro j ects  as  wel l  as  the  requi rement s  to  b e  sub mit ted  in  suppor t  

thereo f,  p ro vided  th at  th e  same are  consi s ten t  wi th  t he  Act  and  these  Revi sed  IRR.  
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SE C T I O N  2 .8   -  AP P R O V A L  O F  C O N T R A C T S  

 

Th e Head  o f the  Agency/LGU sh al l  r eview and  app rove the  Draf t  Cont ract  which  shal l  b e  based  on  

the  paramete rs ,  t erms  and  condi t ions  set  fo r th  b y the  Approvin g Bod y.   

 

P r io r  to  approval  o f  the  Head  o f Agency/LGU ,  th e  dra ft  con t ract  shal l  undergo  rev iew b y the  Offi ce  

of the  Govern ment  Corporat e  Counse l  (OGCC),  the  Offi ce  o f the  Sol i c i to r -Gen eral  (OSG) or  an y  

o ther  en t i t y  p rescr ib ed  b y law/ is suan ces  as  the  s t a tu tory counsel  o f  GOCCs and  LGUs as  p rov ided  in  

Sect ion  4 .4  of these  Revised  IRR.  For  p ro j ect s  o f  n at ional  go vern ment  agencies ,  lo cal  p ro ject s  

wh ich  wi l l  involve fun ds  o f th e  na t ional  go vern ment ,  and  lo cal  p ro jec ts  requi r ing  ICC 

review/appro val ,  th e  dra f t  con t ract  mu st  a l so  b e r ev iewed b y the  Dep ar tment  o f F in ance (DOF)  

before  the  Head  o f Agen cy/LGU appro ves  th e  same.    

 

Th e prescr ib ed  s t a tu tory counsel ,  and  i f  necessary ,  the  DOF,  shal l  i s sue an  op in ion  on  the  dra ft  

con t ract  wi th in  t en  (10)  d ays  upon  receip t  thereo f.   

 

For  so l i c i t ed  pro j ec ts ,  ch anges  in  the  te rms and  condi t ions  o f the  d ra f t  con t ract  a ft er  i t s  appro val  b y  

the  Head  o f Agency/ LGU may be a l lo wed pr ior  to  sub mis s ion  o f b ids  provided  that  the  H ead  o f  

Agency/ LGU sh al l  secure  approval   o f  th e  appropr ia t e  Appro vin g Bod y fo r  an y o f  the  fo l lo wing  

chan ges:  

 

a .  Changes  which  r educe the  servi ce  l evel s  to  th e  publ i c ;   

 

b .  Changes  which  redu ce th e  econo mic in t ern al  ra te  o f  re turn  belo w the hurd le  r a te  u sed  in  the  

or igin al  analys is  o f  the  p ro ject ;  

 

c .  Changes  which  in crease  the  to ta l  govern ment  sub sid y to  a  p ro ject  b y a t  l eas t  f i ve  percen t  

(5%) o f  the  to t a l  p ro ject  cost ;  and  

 

d .  Changes  in  the  r i sk p ro fi l e  which  are  det r imental  to  t he  best  in t eres t  o f  the  go vern ment .  

 

Th e concern ed  Agen cy/ LGU shal l  in form in  wri t in g the  concern ed  s t a tu tory counsel  a s  p rov ided  in  

th is  sect ion  o f su ch  ch an ges .   

 

Changes  to  the  te rms and  condi t ions  o f th e  dra ft  co n t ract  a f t er  b id  sub miss io n  and  pr ior  to  cont ract  

execut ion  sh al l  no t  be  a l lo wed except  fo r  chan ges  to  cont ract  t erms  a f fect ed  or  d ecid ed  b y th e  

winning b idd er’ s  b id .  

 

For  unso l ic i ted  pro j ects ,  i n  accordan ce wi th  Sect ion  10 .9  of th ese  Revi sed  IRR,  ch anges  to  the  dr a f t  

con t ract  a s  agreed  upon  b y A gen cy/ LGU and  the  or igina l  p r oponent  and  as  ap proved  b y the  Head  o f  

Agency/LGU  sh al l  no t  b e  a l lo wed,  except  fo r  ch anges  to  cont ract  t erms a f fec ted  or  d ecid ed  b y the  

winning b idd er’ s  b id  dur ing the  so l i c i t a t ion  o f co mpara t ive  propo sal s  and  match ing  b y the  or ig inal  

proponent .  

 

Th e Head  o f  the  Agen cy/LGU shal l  be  r esponsib le  fo r  co mp l ian ce  wi th  th i s  po l icy .  

 

SE C T I O N  2 .9   -  PR E S I D E N T I A L  AP P R O V A L ,  WH E N  RE Q U I R E D  

 

P ro jects  under t aken  th ro ugh  the  Bui ld -Own-and-Operat e  (BOO) scheme or  th rough  Contractual  

Arrangement s  o r  schemes o ther  than  those  de fin ed  under  Sect ion  2  o f t he  Act  shal l  r equi re  

P res iden t i a l  appro val .   Fo r  th is  purpose,  the  Head  of  Agency/LGU sha l l  sub mi t  the  p roposed  pro j ect  

to  the  NEDA Board  th rough  the  ICC  which  shal l  evaluat e  the  propo sal  and  forward  i t s  

reco mmend at ions  to  the  P res iden t .  Ho wever ,  su ch  pro jects  shal l  be  d eemed to  have b een  appro ved  

b y the  P res id en t  wh en  app roved  at  a  NEDA Bo ard  meet ing p res ided  o ver  b y th e  P res id en t .   

 

SE C T I O N  2 .10   -  DE A D L I N E  F O R  AP P R O V A L  O F  SO L I C I T E D  P R O J E C T S  

 

Th e Appro ving Bod y sh a l l  ac t  on  the  pro jec t  wi th in  th i r ty (30)  wo rk ing days  upon  sat i s facto ry 

co mpl i ance b y th e  concerned  Agency/LGU wi th  the  requi rements  o f th e  Approvin g Bod y.  Fai lu re  o f  

the  Appro vin g Bod y to  ac t  on  the  pro j ect  wi th in  th e  sp ec i fi ed  pe r iod  sh al l  b e  deemed an  approval  

thereo f and  th e  con cerned  Agency/LGU may proceed  wi th  th e  so l i c i t a t ion  of p roposal s .  Upon  

approval ,  the  Agency/LGU mu st  publ i sh  th e  in vi t a t ion  to  p re -qu al i fy and  to  b id  wi th in  s ix  (6)  

months  un less  o therwi se  p rovid ed  or  ext ended  b y th e  Approvin g Bod y.  

 

RULE 3  -  THE BOT PRE -QUALIFICATION,  BIDS,  AND AWARDS COMMITTEE  

 

SE C T I O N  3.1   -  CO M P O S I T I O N  

 

Th e Head  o f th e  Agen cy/LG U sha l l  cr eat e  a  BOT Pre -qual i f i cat ion ,  B ids  an d  Awards  Co mmi t tee  

(PBAC) .  Th e  Head  o f Agen cy/LGU sh al l  d et ermine th e  appropr ia te  co mp osi t ion  o f  the  PBAC,  
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provided  i t  inc ludes   the  fo l lo wing  among i t s  memb ers :  

 

a.  At  l eas t  a  th i rd  r an kin g r egula r  o f f ic i a l  o f  the  Agen cy/LGU -  Cha i rman  

 

b .  A legal  o f f icer  -  Memb er -Secret ary  

 

c .  One (1)  technical  o f f icer  kno wledgeable  wi th  th e  t echnica l  a spects  o r  r equi rements  o f  the  

pro jec t ,  du ly designated  b y th e  Head  o f  Agency/LGU con cern ed  on  a  p ro ject - t o -pro ject  bas i s  

-  Member  (pro vis ional )   

 

d .  One (1 )  t echnical  o f fi cer  kno wledgeable  wi th  aspec ts  o r  r equi rement s  o f th e  pro jec t  fro m a 

concerned  regulatory bod y ,  when  appl i cab le ,  to  be  invi t ed  b y the  Agency/LGU con cerned  on  

a  p ro ject - to -pro j ec t  bas is .  -  Member  (pro vis ional  and  non-vot in g)  

 

e .  An o ff i ce r  kno wledgeable  in  f inan ce -  Member  

 

f .  An o ff i ce r  kno wledgeable  in  man agemen t /operat ion  of th e  pro j ec t  -  Memb er  

 

g .  Two  (2)  represen tat ives  f ro m th e pr ivat e  sector :  one fro m duly r eco gnized  Contractor s  

as soci at ions ;  and  th e  o th er  f ro m ei th er  th e  faci l i t y  user s ,  o r  du ly r eco gnized  account in g 

associ at ions .  -  Observers  (non -vot in g)  

 

h .  A represen tat ive  f ro m th e Co mmission  on  Audi t  -  Ob server  (non -vot in g)  

 

i .  One (1)  r epresen tat ive  f ro m the  PPP  Center  fo r  n at ional  p ro jects ,  in  accord an ce wi th  Sect ion  

2 .6  (a)  -  Observer  (non -vo t ing)  

     

j .  One (1 )  r epresen tat ive  f rom the local  DILG o ffi ce ,  fo r  LGU p ro ject s  -  Observer  (non -vot ing)  

     

Observers  wi l l  be  no t i f ied  a t  l eas t  two (2 )  cal end ar  d ays  b e f ore  th e  fo l lo wing s tages :  p re -b id  

con fe ren ce,  op ening  o f b ids ,  evaluat ion  o f b ids ,  con t rac t  award ,  and  speci a l  meet ings  o f th e  

PBAC.  The  ab sen ce  o f ob servers  wi l l  no t  nu l l i fy  th e  PBAC proceedings ,  p ro vid ed  tha t  th ey have 

been  du ly in vi t ed  in  wr i t in g.  

   

SE C T I O N  3.2   -  RE S P O N S I B I L I T Y  O F  T H E  PBAC 

 

Th e PBAC h erein  crea ted  shal l  be  responsib l e  for  a l l  a spects  o f  th e  pre -b idd in g and  b idd ing  process  

in  the  case  o f  so l i c i t ed  proposals ,  and  for  the  co mp arat ive  b idd in g pro cess  (o therwise  kno wn as  th e  

“Swiss  Cha l len ge“) ,  in  th e  case  o f  Un sol ic i ted  P roposal s ,  inc lud ing,  amon g o thers ,  the  prep arat ion  

of the  b idd in g/ t ender  d ocu ments ,  publ icat ion  o f  the  in vi t a t ion  to  pre -q ual i fy and  b id ,  p re -

qual i f i ca t ion  o f  p rospect ive  b idders ,  conduct  o f  p re -b id  con feren ces  and  i s suance o f  supplementa l  

no t ices ,  in t erpret a t ion  o f t he  ru l es  r egard in g the  b id d ing,  the  conduct  o f  b idd ing,  evalu at ion  o f b ids ,  

reso lu t ion  of d ispu tes  between  b idders ,  and  reco mmendat ion  for  the  accep tance of th e  b id  and/or  fo r  

the  award  o f th e  pro ject .  

 

SE C T I O N  3.3   -  Q U O R U M  

 

A quoru m o f the  PBAC shal l  b e  co mposed  o f a  s imple  major i t y  o f a l l  vo t ing members  o f  the  

Co mmit t ee .   The Chai rman  shal l  vo t e  on ly in  case  o f  a  t i e .  

 

RULE 4 - BID/TENDER DOCUMENTS 

 

SE C T I O N  4.1   -  B I D /TE N D E R  DO C U M E N T S  

 

Th e Agency/LGU concerned  shal l  p rep are  the  b id / tender  do cu ments ,  which  sha l l  includ e the  

fo l lo win g:  

 

a .  “Inst ruct ions  to  B idder s”;  

 

b .  “Minimu m Design ,  Per fo rman ce  Standard s/Speci fi cat ions ,  and  Econo mic Parameter s”  such  

as  d i scount  r a t e ,  in f la t ion  factor  and  fore ign  exch a n ge r a te ,  wh ere  appl i cab le ,  among o th er s ;  

 

c .  “Draf t  Cont ract ”  (as  approved  in  accord ance wi th  Sect ion  2 .8)  re fl ect ing th e  cont ractu al  

ar r an gement  under  which  the  pro ject  sha l l  be  und er t aken ,  and  the  respect ive  u nder takin gs  o f 

the  cont ract ing par t i es ,  among o thers ,  and  usin g the  model  cont ract s  p rovid ed  by NEDA/PPP 

Center  as  re feren ce;  

 

d .  “Bid  Form” re fl ec t ing  the  requi red  in format ion  to  proper ly evalua te  th e  b id  proposal ;  

 

e .  fo rms  o f b id  and  per fo rmance secur i t ie s ;   
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f .  requ i rement s  and  t im el ines/mi les tones  o f con cerned  A gencies  in  g ran t in g o f  f ran chise ,  i f  

app l icab le;  and  

 

g.    o th er  docu ment s  as  ma y be d eemed necessary b y the  Agency/LGU concern ed .  

 

SE C T I O N  4.2   -  IN S T R U C T I O N S  T O  B I D D E R S    

 

Th e ins t ru ct ions  to  b idder s ,  which  es t ab l i sh  the  ru l es  o f the  b idd in g,  sha l l  be  c l ea r ,  co mp reh ensive  

and  fa i r  to  a l l  b idder s  and  shal l ,  a s  far  as  n ecessa ry and  pract ic ab le ,  i nclude th e  fo l lo wing  

in format ion :  

 

a .  Gen eral  d escr ip t ion  and  ob ject ives  o f the  p ro ject ,  includ in g a  s t a temen t  th at  th e  pro j ect  

shal l  b e  proposed  under  Republ ic  Act  No.  6957 ,  as  amended  b y Republ i c  Act  No.  7718  and  

these  Revised  IRR;  

 

b .  Cont ractua l  a r r angement  u nder  which  the  p ro ject  sha l l  be  under taken;  

 

c .  Bid  sub miss ion  procedures  and  r equi rement s ,  which  shal l  includ e in format ion  on  the  manner  

o f b id  sub miss ion ,  the  nu mber  o f copies  o f b id  proposal  to  be  sub mit ted ,  wh ere  the  b ids  are  

to  be  sub mit ted ,  the  dead l ine  for  th e  sub miss ion  o f  b ids ,  pe rmiss ib le  mod e o f  t ran smiss ion  

of b id  proposal s ,  e tc . ;   

 

d .  Investmen t  Incen t ives  and  Go vern ment  Under takin gs  under  Rule  13 ;   

 

e .  Bid  secur i ty  and  b id  secur i ty val id i ty  p er iod ;  

 

 f .  Mi les tones;  

 

g .  Method  and  c r i t er i a  fo r  the  evalua t ion  o f the  technical  co mponent  o f the  b id s ;   

 

h .  Parameter s  and  cr i t er i a  fo r  evalu at ion  o f f inan cia l  co mponent  o f th e  b ids ;   

 

An y one or  mo re o f th e  fo l lo wing cr i t er i a  may be used  in  the  evalua t ion  of  the  f inanc ial  

co mponent  o f  the  b id  fo r  d ete rmin ing the  most  ad van tageous  b id  for  th e  Go vern ment :  

 

i .  Lo west  p roposed  to l l ,  fee ,  ren t a l  o r  charge  a t  the  s ta r t  o f  p ro j ect  operat ion ,  i f  a  p re -

agreed  parametr i c  t ar i f f  ad jus tment  fo rmula  i s  p rescr ibed  in  the  b id  do cu ment ;   

 

i i .  Lo west  p resen t  valu e o f go vern men t  subsid y to  be  provided  fo r  the  p er iod  covered  b y 

the  cont ract ;     

 

i i i .  Highes t  p resen t  value o f p roposed  payment s  to  Govern ment ,  su ch  as :  concess ion  fees ,  

lease/ r en tal  payment s ,  f i xed /gu aran teed  p ayments ,  and /or  va r iab l e  p ayments /percen tag e  

shares  o f r evenue  for  th e  p er iod  co vered  b y the  cont ract ;  o r  

 

iv .  An y o th er  appropr i a t e  f in ancial  b id  parameter  as  may be appro ved  b y the  Appro vin g  

Bod y.  

 

i .  Min imu m amount  o f equi ty as  p rescr ibed  b y the  App rovin g Bod y ;  

 

j .  Formula  and  appropr i a t e  i nd ices  to  b e  used  in  the  ad justments  o f to l l s / fees / ren tals /ch arges ,  

wh en  appl i cab le .  Said  formula  sh al l  t ake in to  acco unt  the  reasonableness  o f  the  same to  

user s  o f th e  pro j ect / faci l i t y  under  b idd in g;  

 

k .  Requi rement s  o f concerned  regulatory bodies ,  such  as ,  bu t  no t  l imi t ed  to :  the  Dep ar tment  o f  

Envi ron ment  and  Natura l  Resources  (DENR),  fo r  the  i ssu ance o f an  Envi ron mental  

Co mpl i ance Cer t i f i cate  (ECC);  Nat iona l  Water  Resources  Board  (NWRB),  fo r  the  i ssu ance  

of th e  Wate r  Permi t ;  the  PCAB,  fo r  t he  regi s t r a t io n  requi rements  o f Contractors ;  and ,  th e  

Tol l  Regulatory Bo ard  (TRB),  fo r  the  revi ew o f to l l  ra t es  and  ad ju stment  fo rmula ;  

 

l .  Requi rement s  and  t im el ines/mi l es tones  o f concern ed  A gen cies  in  gran t ing  o f  fr anchi se ,  i f  

app l icab le;  

 

m.   Cur ren t  ru les  and  regu lat ions  o f  the  BSP;  

 

n .    Revenue shar in g ar ran gements ,  i f  an y;  

 

o .    Exp ected  co mmission ing dat e ;  and  
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p .    Nat ional i t y  and  o wn ersh ip  requi rement s  as ,  requ i red  b y l aw.   

 

SE C T I O N  4.3  -  M I N I M U M  DE S I G N S ,  PE R F O R M A N C E  S T A N D A R D S /SP E C I F I C A T I O N S  A N D  

EC O N O M I C  PA R A M E T E R S  

 

Min imu m d esign  and  per formance s t andards/ speci f ica t ions ,  in clud ing appro pr ia t e  en vi ron mental  

s tand ards  as  p rescr ib ed  b y th e  DENR,  sh al l  b e  c lear ly d e fin ed  and  shal l  r e fer  more to  th e  desi r ed  

quant i t y  and  qual i t y  o f  th e  ou tpu ts  o f th e  f aci l i t y  and  should  s t a t e  th at  non -conformi ty wi th  an y o f  

these  min imu m requi rements  sh al l  r ender  the  b ids  as  non -responsive.   Likewise ,  fo r  th e  purpose o f  

evalu at in g b ids ,  the  fo l lowing econo mic paramete rs ,  amon g o th ers ,  sh al l  be  prescr ib ed :  

 

a .  Discount  ra te ,  fo re ign  exchan ge ra t e  and  in fl a t ion  factor  as  p rescr ib ed  b y the  Appro vin g 

Bod y,  i f  app l i cab le ;  

 

b .  Maximu m per iod  o f p ro j ec t  Const ru ct ion ;  

 

c .  F ixed  term for  p ro j ect  operat ion  and  co l l ect ion  of th e  proposed  to l l s / fees / r en ta ls /ch ar ges ,  i f  

app l icab le;  

 

d .  Formula  and  pr i ce  ind ices  to  b e  u sed  in  th e  ad ju stment s  o f  to l l s / fees / r en t als / ch arges ,  i f  

app l icab le;  

 

e .  Min imu m p er iod  o f r ep ayment  under  th e  schemes contempla ted  in  S ect ion  12 .16 ,  i f  

app l icab le;  

 

f .  Revenu e Share  o f  the  Implement in g Agency/LGU,  i f  app l icab le ;  and   

 

g .  Min imu m amount  o f equi ty as  p rescr ibed  b y the  App rovin g Bod y .  

 

SE C T I O N  4.4   -  DR A F T  C O N T R A C T  

 

Th e Head  o f the  Agen cy/LGU sha l l  b e  r espons ib le  in  ensur ing  the  cons is t ency o f  the  dra f t  con t ract  

wi th  the  p arameter s ,  t erms  and  condi t ions  as  appro ved  b y the  Appro ving Bod y.  

 

Th e dra ft  con t ract  should  c lear ly de f ine  the  basi c  and  legal  r e l a t ionsh ip  betwee n  the  par t ie s  and  

thei r  r i gh ts  and  r esponsib i l i t ie s  in clud ing  the  speci fi c  Govern men t  Under t ak ings  to  be  pro vid ed  b y 

the  Agency/LGU rel a t ive  to  the  pro ject .  Th e dra f t  co n t ract  sh al l  have th e  fo l lo wing mand atory t erms  

or  condi t ions:  

 

a .  speci fi c  cont ractu al  ar r angement ,  t erm,  and  scope o f wo rk ;   

 

b .  p ro jec t  technical  speci f ica t ions  and  syst em features ;   

 

c .  implementa t ion  mi les tones  includ ing those  for  secur ing o ther  appro vals ,  p ro jec t  co mplet ion  

date ;   

 

d .  cost  recovery sch eme vi a  p ropos ed  to l l s ,  fees ,  r en t a l s  and  charges ,  a s  the  case  may b e;   

 

e .  l iqu idated  d amages  as  con templat ed  under  Sect ion  1 2 .14 ;   

 

f .  per forman ce and  warran ty bonds contempla ted  under  Sect ions  12 .8  and  12 .9 ;   

 

g .  min imu m insurance co verage as  may be  r equi red  for  the  pro j ect ,  su ch  as  Contrac tors ’  a l l  

r i sk,  mo tor  veh icl e ,  workmen’s  co mpen sa t ion ,  th i rd  par ty l iab i l i t y ,  o r  co mpreh ensi ve  

gen eral  l i ab i l i t y  insurance ;  

 

h .  accep tan ce t es t s  and  procedures ;   

 

i .  war ran ty  p er iod  and  procedures  ( a ft er  t ran s fer ) ;  

 

j .  grounds fo r  and  e f fects  o f  cont ract  t ermin at ion  inc lud ing mod es  for  se t t l ing d i spu tes ;   

 

k .  the  manner  and  pro cedures  fo r  the  reso lu t ion  o f war ran ty against  cor rup t ion ,  and   

 

l .  co mpl i ance wi th  a l l  o the r  appl icab le  laws ,  ru l es ,  and  regula t ions .  

 

In  accord ance wi th  Sect ion  2 .8 ,  p r io r  to  approval  o f  the  dra ft  con t ract  b y the  Head  o f Agen cy/LGU,  

the  Offi ce  of the  Go vern ment  Corporat e  Counsel  (OGCC ),  the  Off ice  of th e  S ol ic i to r -General  ( OSG)  

or  an y o ther  en t i t y  p rescr ibed  b y l aw/ is suan ces  as  the  s t a tu tory counsel  o f  GOCCs and  LGUs ,  and  i f  

necessa ry,  the  Depar tment  o f  F inan ce  (DOF) sha l l  i ssu e an  op in ion  on  th e  dra ft  con t rac t  wi th in  ten  
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(10)  days  upon  receip t  b y the  corresponding counsel  o f  th e  dra f t  con t ract  as  sub mit t ed  b y the  

Agency/ LGU.  

 

RULE 5  -  QUALIFICATION OF BIDD ERS  

 

SE C T I O N  5.1   -  WH O  M A Y  PA R T I C I P A T E  

 

An y ind ividu al ,  pa r tne rsh ip ,  corporat ion  or  f i rm,  wh eth er  lo cal  o r  fo reign ,  includ ing consor t ia  o f  

local ,  fo re ign  or  lo ca l  an d  foreign  fi rms ,  sub ject  t o  the  l imi ts  he re in  se t ,  may p ar t i c ip at e  o r  apply  

for  p re-  o r  s imul t an eous qual i f i cat ion  for  p ro ject s  covered  under  th e  provi s io ns  of th e  Ac t  and  these  

Revi sed  IRR.  

 

SE C T I O N  5.2   -  PU B L I C A T I O N  O F  IN V I T A T I O N  T O  P R E - Q U A L I F Y  A N D  B I D  

 

Th e publ ica t ion  of In vi t a t i on  to  P re -qual i fy and  Bid  for  a  par t icu l ar  p ro j ec t  sh al l  no t  be  made un less  

the  Appro vin g Bod y h as  approved  th e  parameter s ,  t erms and  condi t ions  for  t he  pro ject  which  sh al l  

serve as  b as i s  fo r  the  dra f t  con t ract  a s  p rov ided  in  S ect ion  4 .4 .   

 

Th e Head  o f th e  Agen cy/LGU concern ed  sh al l ,  a f t er  ob tain in g appro val  fo r  th e  pro j ect ,  fo r th wi th  

cau se  to  b e  publ i sh ed ,  o nce  every week fo r  th ree  (3 )  consecut ive  weeks ,  in  a t  l eas t  two  (2)  

newsp apers  o f genera l  c i r cu lat ion  and  in  a t  leas t  one (1)  loca l  newspap er  o f  gen era l  c i r cu l at ion  in  

the  region ,  p rov ince,  c i t y  o r  municipal i t y in  which  the  pro ject s  are  to  be  implemented ,  a  no t ice  

invi t in g a l l  p rosp ect ive  in f ras t ru cture  or  d eve lop ment  P ro ject   P roponents  to  p re -qua l i fy and  b id  fo r  

the  pro ject s  so  appro ved .  Said  in vi t a t ion  should  a lso  be posted  cont inuously in  the  websi te  o f  the  

Agency/LGU concern ed ,  i f  avai l ab l e ,  and  the  PPP  Center  dur in g the  pe r iod  s t a t ed  above.  I f  the  to t a l  

p ro jec t  co st  amounts  to  a t  leas t  PhP  500 mi l l ion ,  the  invi t a t ion  may also  be pub l i shed  in  a t  l eas t  one  

(1)  in t ern at ional  publ icat ion .   Likewise ,  the  Age ncy/LGU con cerned  sha l l  i ssu e o ff ic ia l  no t i f i cat ion  

of th e  same to  P ro ject  P ro ponents  r egis t ered  wi th  th em.    

 

Th e publ i sh ed  In vi t a t ion  to  P re -qual i fy and  Bid  shal l  con ta in  in format ion ,  among o ther s ,  wheth er  

the  Contractor  to  be  emplo yed  to  under t ake the  C o nst ruct ion  works  needs  to  be  pre - id en t i f i ed  fo r  

p re-qua l i f i ca t ion  purposes  or  no t .   

 

For  chan ges  in  the  in fo rmat ion  contain ed  in  the  publ i shed  in vi t a t ion  to  P re-qual i fy and  to  Bid ,  the  

Agency/LGU may cause the  in vi t a t ion  r e fl ect in g sa id  chan ges  to  be  publ i sh ed  anew in  acco rdance  

wi th  th is  sec t ion .    

 

SE C T I O N  5.3   -  PE R I O D  T O  PR E P A R E  PR E - Q U A L I F I C A T I O N  DO C U M E N T S   

 

Th e Agen cy/LGU concern ed  shal l  a l lo w prosp ect ive  b idders  a t  l eas t  f i f t een  (15)  cal endar  days  f ro m 

the l as t  d at e  o f publ i cat ion  of th e  In vi t a t ion  to  P re -qual i fy and  Bid  to  prepare  the i r  r espect ive  pre -

qual i f i ca t ion  docu ments .  In  an y event ,  th e  dead l ine  for  sub miss ion  of p re -qu al i f i cat ion  s t a t ement s  

shal l  b e  ind icat ed  in  th e  p ubl i shed  In vi t a t ion  to  P re -qual i fy and  Bid .  

 

SE C T I O N  5.4   -  PR E - Q U A L I F I C A T I O N  RE Q U I R E M E N T S  

 

To  pre-qua l i fy,  a  p rosp ec t ive  P ro jec t  P roponent  mus t  co mply wi th  th e  fo l lo win g r equi rements :  

 

a .  Legal  Requi remen ts   

 

i .  For  p ro ject s  to  be  implemented  under  a  cont rac tual  ar r an gement  which  r equi res  a  publ i c  

u t i l i t y F ran chise  for  i t s  operat ion ,  and  where  the  pro ject  p roponent  an d  Faci l i t y  

Operator  are  one  and  th e  same en t i t y ,  the  pro sp ect ive  P ro ject  P roponent  must  be  

F i l ip inos  or ,  i f  corpora t io ns ,  mu st  be  du ly regi s t ered  wi th  th e  Secur i t ie s  and  Exchan ge 

Co mmission  (SEC) and  o wn ed  up  to  a t  leas t  s ixty percen t  (60 %) b y Fi l ip ino s ,  o r ,  i f  a  

consor t iu m o f lo ca l ,  fo re ign ,  o r  loca l  and  fo reign  fi rms,  F i l ip inos  must  have a t  leas t  

s ixty percen t  (60 %) in t eres t  in  sa id  consor t iu m .  

 

i i .  For  p ro jects  to  b e  implemented  th rou gh  a  cont rac tual  a r r angement  requi r in g a  publ i c  

u t i l i t y F ran chise  for  i t s  op erat ion  bu t  wh ere  the  P ro ject  P roponent  and  Faci l i t y  Operator  

may be two separa te  and  independent  en t i t i es ,  the  Faci l i t y  Op erator  mu st  be  a  F i l ip ino  

or ,  i f  a  corporat ion ,  must  be  du ly r eg is t ered  wi th  th e  Secur i t i es  and  Exchan ge 

Co mmission  (SEC) and  o wned  up  to  a t  l eas t  s i xty pe rcen t  (60%)  b y F i l ip inos .  

 

i i i .  For  p ro ject s  that  d o  no t  requi re  a  publ ic  u t i l i t y  F ranchi se  for  i t s  opera t ion ,  the  

prospect ive  P ro jec t  P roponent  o r  th e  Fac i l i t y  Operato r  may b e F i l ip ino  or  

fo reign -o wn ed .  

 

iv .  In  case  the  pro spect ive  P ro ject  P roponent  i s  a  consor t iu m,  th e  members  o r  p ar t i c ip an ts  

thereo f sha l l  be  d isclosed  dur ing the  pre -qu al i f i cat ion  s t age and  sh al l  und ergo  pre-
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qual i f i ca t ion .  Fur ther ,  th e  memb ers  o r  par t ic ip an ts  t hereo f shal l  execute  an  under t ak ing  

in  favor  o f th e  Agency/LGU th at  i f  award ed  th e  co nt ract ,  th ey sh al l  b ind  themselves  to  

be  jo in t ly  and  several ly  l iab le  for  th e  ob l iga t ions  of th e  P ro ject  P rop onent  under  th e  

cont ract .    

 

Ho wever ,  i f  members  o f t he  consor t iu m organize  th emse lves  as  a  corpora t ion  regi s t ered  

under  Phi l ipp ine laws,  su ch  corporat ion  shal l  execute  such  an  under t aking b in d ing i t se l f  

to  be  l i ab le  for  th e  ob l iga t ions  o f th e  P ro ject  P rop onent  under  th e  cont ract ,  which  sh al l  

subst i tu t e  o r  be  in  l i eu  o f  the  under t ak ing  sub mit t ed  b y th e  memb ers  o r  p ar t i c ipan t s  o f  

the  con sor t iu m.  

    

v .  For  purposes  o f p re -qu al i f ica t ion ,  the  Contractor  p roposed  to  be  en gaged  b y the  P ro ject  

P roponent  to  under take the  Const ru ct ion  of the  pro jec t  must  be  du ly l i censed  and  

accred i t ed  b y th e  PCAB,  in  the  case  o f a  F i l ip ino  Contrac tor ,  o r  b y an  equival en t  

accredi t a t ion  ins t i tu t ion  in  the  Contracto r’s  count ry o f o r igin ,  in  the  case  of a  fo reign  

Contractor .   Once th e  P ro ject  P roponent  i s  awarded  the  pro ject ,  such  fo re ign  Contractor  

must  secure  a  l i cen se and  accred i t a t ion  fro m th e PCAB.   

 

b .  Exper i ence or  Track Record  -  Th e pro spect ive  P ro ject  P roponent  mu st  possess  ad equate  

exp er i ence in  t erms  o f th e  fo l lo win g:  

 

i .  F i rm Exper ien ce  -  By i t se l f  o r  th rou gh  th e  memb er - f i rms  in  case  o f a  con sor t iu m or  

th rough  a  Contracto r(s )  wh ich  th e  prosp ec t ive  P ro ject  P roponent  ma y engage fo r  the  

pro jec t ,  the  prosp ect ive  P ro ject  P roponent  and /or  i t s  Cont racto r(s )  must  have 

success fu l ly  under taken  a  p ro ject ( s)  s imi l a r  o r  re l a t ed  to  th e  sub ject  

in f ras t ru cture/develop men t  p ro ject  to  b e  b id .  The ind iv idual  f i rms an d/or  thei r  

Cont ractor ( s)  may ind ivid ual ly sp eci a l i ze  on  an y or  several  phases  o f th e  pro jec t (s ) .  A 

consor t iu m proponent  sh al l  be  evaluat ed  b ased  on  th e  ind ividua l  o r  co l l ect ive  exp er i ence  

of th e  member - fi rms o f th e  conso r t iu m and  o f th e  Contrac tor( s)  th at  i t  h as  en gaged  for  

the  pro j ect .  

 

For  purposes  o f the  abo ve ,  consor t i a  sh al l  sub mi t  as  par t  o f  thei r  p re -qu al i f i cat ion  

s ta t ement  a  busin ess  p lan  wh ich  sh al l ,  amon g o thers ,  iden t i fy the i r  members ,  t he  equi ty  

in teres t /cont r ibu t ion  of each  memb er  to  the  consor t iu m,  thei r  p ro spect i ve  Con tractor( s) ,  

i f  th e  exper ien ce o f thei r  Cont ractor( s)  a re  necessary for  the  d ete rmin at io n  of the  

cap ac i ty o f the  consor t iu m to  under take the  pro ject ,  and  the  descr ip t ion  o f the  resp ect ive  

ro les  sa id  members  and  Contrac tors ,  i f  necessa ry,  shal l  p l ay o r  under t ake  in  t he  pro ject ,  

includ ing  as  to  which  member( s)  i s ( are)  the  p rospect ive  faci l i t y  op era tor(s) ,  i f  

app l icab le .   I f  undecided  on  a  sp eci fi c  Cont ractor ,  the  pro spect ive  P ro jec t  P roponent 

may sub mit  a  shor t  l i s t  o f  Contractor s  f ro m among which  i t  wi l l  se l ect  the  f in al  

Cont ractor .   Shor t  l i s ted  Contracto rs  are  requi red  to  sub mit  a  s t a t ement  ind icat in g  

wi l l in gness  to  pa r t i c ipa te  in  the  pro ject  and  cap ac i ty to  under t ake  the  requi rements  o f 

the  pro j ect .  

 

i i .  Key Personnel  Exper i ence -  Th e key p er sonnel  o f  th e  prospect ive  P ro ject  P roponent  

and/or  i t s  Cont ractor (s)  must  h ave su ff i c ien t  exp er i ence in  the  r e l evant  asp ect  o f  

sch emes  s imi l ar  o r  re la t ed  to  the  sub ject  p ro j ect ,  a s  speci fi ed  b y the  Agen cy/LGU.  

 

c .  F inancial  Cap abi l i t y  -  Th e prosp ec t ive  P ro ject  P rop onent  must  have ad equate  capabi l i t y  to  

sust a in  the  f in ancin g r equ i rement s  fo r  the  d et a i l ed  engin eer in g design ,  Cons t ruct ion  and/or 

operat ion  and  main t enan ce  phases  o f the  pro j ect ,  a s  t he  case  may b e.   

 

Th e Agen cy/LGU concern ed  shal l  d ete rmin e on  a  p ro ject - to -p ro ject  bas is ,  and  before  pre -

qual i f i ca t ion ,  the  min imu m amount  o f equi ty needed .  

 

For  purposes  o f p re -qu al i f ica t ion ,  th is  capabi l i t y  sh al l  b e  measured  in  terms  of p roof  o f th e  

ab i l i t y  o f th e  pro spect ive  P ro ject  P roponent  and/or  t he  conso r t iu m to  provid e:  

 

i .  Equi ty  

 

(a)  a  min imu m amount  o f  equi ty to  the  pro j ect  measured  in  te rms o f the  n et  wo r th  of the  

co mp an y,  o r  in  the  case  of  con sor t i a ,  th e  n et  wor th  o f th e  l ead  memb er  or  the  

co mbin ed  net  wor th  o f me mbers ,  o r   

 

(b )  a  se t - as id e depos i t  equ ivalen t  to  the  min imu m eq ui ty r equi red   

 

i i .  Debt  

 

A l e t t er  t es t imonial  fro m a do mest i c  un iver sal /co mmercial  ban k or  an  in t erna t ional  ban k 

wi th  a  subsid i ary/branch  in  the  Phi l ipp ines  or  an y in terna t ional  ban k reco gnized  b y the  
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BSP at tes t ing th at  th e  prospect ive  P ro ject  P roponent  and/or  memb ers  o f the  consor t iu m 

are  ban kin g wi th  th em,  an d  that  th ey a re  in  good  financial  s tandin g and/or  are  qual i f i ed  

to  ob tain  c red i t  acco mmod at ions  f ro m such  b an ks to  f in ance th e  pro j ect .    

 

Th e Agency/LGU,  th rou gh  i t s  PBAC,  sh al l  co mp let e  the  evalu at ion  o f the  pre -qual i f i cat ion  

docu ment s  o f th e  pro spect ive  P ro jec t  P roponents  wi th in  twenty  (20)  cal endar  d ays .  

 

SE C T I O N  5.5   -  PR E - Q U A L I F I E D  A N D  D I S Q U A L I F I E D  PR O P O N E N T S  

 

Th e Agen cy/LGU,  th rou gh  i t s  PBAC,  sha l l ,  wi th in  a  per iod  o f twenty (20)  cal endar  days  a ft er  th e  

deadl in e  se t  fo r  the  su b miss ion  of the  pre -qua l i f icat ion  docu ment s ,  det ermine which  amon g 

prospect ive  proponent s  are  "pre -qu al i f i ed " or  "d i sq ual i f i ed”.   Accord i ngly,  the  PBAC shal l  du ly  

in form the pro spect ive  P ro jec t  P roponents  who have been  pre -qual i f ied  wi th in  f i ve  (5)  cal endar  d ays  

a ft er  appro val  the reo f.   Disqua l i f i ed  proponent s  shal l  l i kewise  be in fo rmed s t a t in g therein  th e  

grounds for  thei r  d i squa l i f icat ion  wi th in  the  same p er iod .  Tho se  d isqu al i f i ed  ma y appeal  th e  

d isqual i f icat ion  wi th in  f i f t een  (15)  workin g d ays  f ro m receip t  o f  the  no t ice  o f d isqual i f icat ion  to  the  

Head  o f Agen cy in  the  case  o f  nat ion al  p ro j ects ,  o r  the  Head  o f  th e  DILG  uni t  con cerned  or  h is  

au thor ized  r epresen ta t ive ,  in  the  case  o f  local  p ro j ec t s .   

 

Th e b idd ing process  wi l l  be  susp ended  whi l e  the  appeal  i s  bein g evaluat ed .  The Head  o f Agen cy o r  

Head  o f  the  DILG uni t  co ncern ed  or  h is  au thor ized  represen ta t ive ,  a s  the  case  may b e,  shal l  act  on  

the  appeal  wi th in  for ty - five  (45)  workin g days  fro m receip t  o f  the  app eal  an d  upon  fi l ing o f a  non -

re fundable  appeal  fee  in  an  amount  equivalen t  to  no  les s  than  one -hal f  o f  one percen t  (0 .5  %) o f th e  

P ro ject  Co st  as  appro ved  b y th e  Appro vin g Bod y.  Th e deci s ion  o f th e  Head  of Agen cy o f Head  o f  

the  DILG uni t  concern ed  or  h is  au thor ized  r epresen tat ive  on  the  appea l  shal l  be  f inal  and  

immediat e ly executo ry.  

 

SE C T I O N  5.6   -  IS S U A N C E  O F  TE N D E R  D O C U M E N T S   

 

Th e Agency/LGU con cern ed  sh al l  make avai l ab le  t he  r e l a ted  b id  docu ment s  to  a l l  p re -qual i f i ed 

b idders  upon  co mplet io n  of p re -qual i f icat ion  evalu at ion  and  i s suan ce  of no t ice  o f p re -

qual i f i ca t ion /d isqua l i f i ca t ion  to  p rovide r esp ec t ive  b idders  ample  t ime to  examine th e  same and  to  

prepare  th ei r  respect ive  b ids  pr io r  to  th e  dat e  o f op ening o f b ids .  

 

SE C T I O N  5.7   -  S I M U L T A N E O U S  O R  S I N G L E -S T A G E  Q U A L I F I C A T I O N  A N D  B I D D I N G  

 

In  the  exigen cy o f se rv ice ,  the  Agency/LGU Head  may opt  to  do  a  s imul tan eous  qual i f i cat ion  ins tead  

of a  p re-qual i f i cat ion  of p roponents .   In  case  o f s imul tan eous qual i f icat ion ,  the  publ icat ion  of the  

invi t a t ion ,  fo l lo wing th e  requi rement s  in  Sec t ion  5 .2 ,  shal l  be  fo r  the  sub miss ion  o f qual i f icat ion  

requi rement s  and  b id  proposal s .   Th e b idder s  sha l l  be  asked  to  sub mit  th ei r  p roposal  in  th ree  

envelopes;  th e  f i rs t  en ve lope -  the  qual i f icat ion  d ocu ments  correspondin g to  the  r equi rements  so  

s ta t ed  in  Sec t ion  5 .4  here in ;  the  second  envelope -  the  technical  p roposal ;  an d  the  th i rd  enve lope -  

the  f inan cial  p roposa l .   Th e requi rement s  fo r  b id  sub miss ion  are  c o vered  under  Rule  7  o f these  

Revi sed  IRR.   Th e per iod  for  the  preparat ion  of the  qual i f i cat ion  docu ments  shal l  be  subsu med  

under  the  t ime al lo t t ed  for  b id  preparat ion .  

 

SE C T I O N  5.8   -  CH A N G E S  T O  PR E -Q U A L I F I C A T I O N  A N D  TE N D E R  D O C U M E N T S  

 

I f  ch anges  to  p re -qua l i f ica t ion  and  tend er  docu ment s  a re  mad e pr ior  t o  p re -qual i f i cat ion  o f  

p rospect ive  b idd ers ,  the  Agen cy/LGU sh al l  i ssu e a  b id  bu l le t in  to  a l l  b idd ers  who had  purchased  th e  

tender /b id  docu ment s  in formin g them o f su ch  changes ,  and  a f fo rd  them reasonable  t ime wi th in  

wh ich  to  con sider  the  same in  the  prep ara t ion  o f the i r  sub miss ion /b ids .  S uch  i ssu ance sh al l  be  du ly 

ackno wled ged  b y each  b idder  p r io r  to  the  sub miss ion  of h is  p re -qual i f i ca t ion  documents /b id  and  

shal l  b e  so  in d icat ed  in  h is  sub miss ion /b id .  This  shal l  be  observed  under  th e  s in gle -s tage b idd ing  

process  (s imul t aneou s qua l i f icat ion)  as  wel l  as  in  th e  two -s t age b idd in g pro cess .  

 

Fur ther ,  i f  ch anges  to  p re -qual i f i cat ion  and  tender  docu ment s  are  made a f t er  the  pre -qual i f icat ion  

s tage,  th e  b id  bu l le t in  sh al l  be  i ssued  on ly to  a l l  p re -qual i f i ed  b idder s .  

 

P rovided  tha t ,  consi s ten t  wi th  S ect ion  2 .8  o f th ese  Revi sed  IRR,  th e  Head  of Agen cy/LGU sha l l  

secure  approval  b y th e  ap propr ia t e  Approving B od y pr ior  to  the  i ssuan ce o f t he  b id  bu l le t in  for  an y 

of  the  fo l lo wing  mater i a l  ch anges  in  th e  in format ion  contained  in  the  do cu ments  ob tain ed  b y 

prospect ive  b idd er s  fo r  s in gle -s tage and  two-s tage b idd ing process :  

 

a .  Changes  which  r educe the  servi ce  l evel s  to  th e  publ i c ;   

 

b .  Changes  which  redu ce th e  econo mic in t ern al  ra te  o f  re turn  belo w the hurd le  r a te  u sed  in  the  

or igin al  analys is  o f  the  p ro ject ;  

 

c .  Changes  which  in crease  the  to ta l  govern ment  sub sid y to  a  p ro ject  b y a t  l eas t  f i ve  percen t  
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(5%) o f  the  to t a l  p ro ject  cost ;  and  

 

d .  Changes  in  the  r i sk p ro fi l e  whic h  are  det r imental  to  t he  best  in t eres t  o f  the  go vern ment .  

 

Th e concern ed  Agen cy/ LGU shal l  in form in  wri t in g the  concern ed  s t a tu tory counsel  a s  p rov ided  in  

Sect ion  2 .8  of these  Revi sed  IRR o f su ch  ch an ges .   

 

SE C T I O N  5 .9   -  AC C E P T A N C E  O F  CR I T E R I A  A N D  WA I V E R  O F  R I G H T S  T O  EN J O I N  P R O J E C T   

 

Al l  p rosp ect ive  b idd er s  shal l  be  requi red  to  sub mit ,  a s  par t  o f  th ei r  qua l i f ica t ion  docu ments ,  a  

s ta t ement  s t ipu la t ing th at  the  b idder  ( i )  has  accep ted  the  qual i f i cat ion  cr i t er ia  es tab l i shed  b y th e  

PBAC o f th e  Agen cy/LGU concerned ,  and  ( i i )  waives  an y r igh t  i t  may h ave to  seek and  ob tain  a  wr i t  

o f  in junct ion  or  p roh ib i t io n  or  res t r a in in g ord er  aga inst  th e  con cerned  Agen cy/LGU or  i t s  PBAC to  

prevent  o r  res t r a in  the  q ual i f i cat ion  pro cess  o r  an y pro ceedin gs  r e l a ted  the reto ,  the  ho ld ing  o f a  

b idd ing or  an y pro ceedin gs  r e l a ted  the reto ,  the  n egot ia t ion  o f and  award  of  the  cont ract  to  a  

success fu l  b idder ,  and  the  carryin g ou t  o f  the  awarded  cont ract .  Su ch  waiver  sh al l ,  ho wever ,  b e  

wi thout  p rejud ice  to  the  r igh t  o f  a  d isqu al i f i ed  or  los ing b idder  to  quest ion  the  lawfu lness  o f i t s  

d isqual i f icat ion  or  the  re j ect ion  of i t s  b id  b y appropr ia t e  ad mini s t r a t i ve  or  jud icia l  p rocesses  no t  

involvin g the  i s suance o f a  wr i t  o f  in jun ct ion  or  p ro h ib i t ion  or  res t r a in in g ord er .  

 

RULE 6  -  SUPPLEMENTAL NOTICES AND PRE -BID CONFERENCES  

 

SE C T I O N  6.1   -  RE S P O N S I B I L I T Y  O F  B I D D E R   

 

Th e prospect ive  b idder  shal l  be  so l e ly responsib l e  for  having t aken  a l l  t he  necessa ry s t eps  to  

ca re fu l ly examin e and  acquain t  h imsel f  wi th  th e  requi r ement s  and  te rms and  condi t ions  of the  

b idd ing docu ments  wi th  resp ect  to  the  cost ,  dura t ion ,  and  execut ion /operat ion  of the  pro ject  a s  i t  

a f fec ts  the  preparat ion  and  submiss ion  of h is  b id .  The Agen cy/LGU concern ed  shal l  no t  as su me an y  

respons ib i l i t y  r egard ing e r roneous in t erpret a t ions  o r  conclu sions  b y th e  prospect ive  b idder  ou t  o f  

data  fu rn ish ed  or  ind icat ed  in  the  b idd ing do cu ment s .  

 

SE C T I O N  6.2   -  SU P P L E M E N T A L  N O T I C E S  

 

I f  a  b idder  i s  in  doubt  as  to  the  meanin g o f an y d ata  o r  requi rement s  o r  an y par t  o f  t he  b idd ing  

docu ment s ,  wr i t t en  r eques t  may b e sub mit t ed  to  th e  Agency/LGU con cerned  fo r  an  in t erpret a t ion  o f 

the  same,  a l lo win g su ffi c i en t  t ime for  the  concerned  Agency/LGU to  rep ly be fore  the  sub miss ion  of  

h is /her  b id .  An y subst an t ive  in terp ret a t ion  given  b y  the  concern ed  Agen cy/LGU sh al l  b e  i s sued  in  

the  form o f a  Supplemen tal  Not i ce ,  and  fu rn ish ed  to  a l l  p rospec t ive  b idders .  The Agency/LGU 

concerned  may al so  i ssu e Supplemental  Not i ces  to  a l l  p rospect ive  b idders  a t  an y t ime  for  purposes  

of c l ar i fyin g an y p ro vis ions  o f th e  b idd ing do cu ments  p ro vided  th at  th e  same i s  i s sued  wi th in  a  

reasonable  pe r iod  to  a l lo w al l  b idder s  to  consider  the  same in  the  prep arat ion  of the i r  b ids .  Receip t  

o f  a l l  Supplemental  Not ices  sh al l  b e  du ly ackno wledged  b y each  b idder  p r io r  t o  the  sub miss ion  o f  

h is  b id  and  sh al l  b e  so  ind ica ted  in  th e  b id .  

 

SE C T I O N  6.3   -  PR E -B I D  C O N F E R E N C E   

 

For  p ro jec ts  co st in g less  t han  PhP  300  mi l l ion ,  a  p re -b id  con ference sh al l  a l so  be conducted  b y th e  

concerned  Agency/LGU at  leas t  th i r t y (30)  calend ar  da ys  be fore  th e  deadl ine  for  the  sub miss ion  o f  

b ids  to  c la r i fy an y provis ions ,  r equi rements  and/or  terms  and  condi t ions  o f  t he  b idd ing do cu ments  

and/or  an y o ther  mat t er  th at  the  pro spect ive  b idder s  may ra i se .  For  p ro j ects  co st in g PhP  300  mi l l ion  

and  above,  t h e  pre -b id  co nference sh al l  be  conducted  no  la t er  than  s ixty (60 )  ca lend ar  days  b e fore  

the  sub miss ion  o f b ids .  

 

Noth ing s ta t ed  a t  th e  pre -b id  conference sha l l  modi fy an y pro vis ion s  or  terms  and  condi t ions  of th e  

b idd ing docu ment s  un less  su ch  i s  mad e as  a  wr i t t en  amend ment  th ere to  b y th e  concerned  

Agency/LGU.   An y amend ment s  sh al l  be  i s sued  b y the  Agen cy/LGU concerned  to  a l l  b idder s  wi th in  

a  r easonable  t ime to  a l lo w them to  consider  the  same in  the  preparat ion  of  t hei r  b ids  and  sh al l  b e  

du ly ackno wled ged  b y each  b idder  p r io r  to  the  submiss ion  o f h is  b id  and  shal l  be  so  ind icat ed  in  h is  

b id .   A su mmary o f  th e  pre -b id  con feren ce pro ceedings  shal l  a l so  b e i ssu ed  to  a l l  p rosp ect ive  

b idders  b y the  Agency/LGU concerned .  At tend ance to  the  pre -b id  con feren ce b y pro s pect ive  b idders  

shal l  no t  b e  manda tory.  

 

RULE 7  -  SUBMISSION,  RECEIPT AND OPENING OF BIDS  

 

SE C T I O N  7.1   -  RE Q U I R E M E N T S  F O R  B I D  S U B M I S S I O N   

 

Bidder s  shal l  be  requi red  to  submit  the i r  b ids  on  or  before  th e  deadl ine  s t ipu la ted  in  the  

“Inst ruct ions  to  Bidd ers” .   For  p re -qua l i f i ed  b idders ,  thei r  b ids  sh al l  be  sub mit ted  in  a t  l eas t  two (2)  

sep arate  sea led  en velop es ,  th e  f i rs t  bein g th e  t echnical  p roposal  and  th e  second  the  f in ancial  

p roposal .   In  case  o f s imu l taneou s qual i f icat ion ,  a t  l eas t  th ree  (3)  en ve lopes  shal l  be  sub mit t ed .  The  
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f i rs t  en velope sha l l  b e  th e  qual i f i cat ion  r equi reme nts ,  th e  second  the  technica l  p roposal  and  the  

th i rd  the  f in ancial  p roposal .   Al l  en velop es  shal l  b ea r  the  name o f the  b idder  and  pro ject  to  be  b id  

ou t  in  cap i ta l  l e t t ers  and  addressed  to  the  PBAC of the  concern ed  Agency/LGU.  They sha l l  be  

marked  "Do Not  Open  Before  (dat e  and  t ime o f op ening  o f b ids ) " .   The en velopes  sh al l  b e  

appropr ia te ly l ab eled  as  Qual i f i cat ion  Requi rements ,  Technical  P roposal  and  Financial  P roposal .  

 

a .  Th e “Qual i f i ca t ion  Requi rements”  shal l  con tain  r equi rement s  as  s t a ted  in  Sect ion  5 .4  

 

b .  Th e  "Technical  P roposal "  shal l  con tain  the  fo l lo wing  r equi rements ,  as  may b e deemed 

necessa ry b y the  concerned  Agency/LGU :  

              

i .  Acceptance/ Co mpl i ance s t a temen ts  wi th  regard  to  a l l  terms and  condi t ions  in  the  tender  

docu ment s  includ in g those wi th  r egard  to  f inan cial  parameter s  and  an y ch an ges  which  

were  mad e th ereto  b y the  Agency/LGU pr ior  to  b id  submiss ion .  

 

i i .  Operat ion al  feas ib i l i t y  o f  the  pro ject ,  wh ich  sh al l  ind icat e  the  proposed  organizat ion ,  

method s and  pro cedures  fo r  the  opera t ion  and  main t enance o f th e  pro ject  under  b idd ing;  

 

i i i .  Technica l  soundness/prel iminary engineer in g design ,  includ ing proposed  pro ject  

t imel ine ;   

 

iv .  P rel imin ary en vi ron mental  as sessment ,  which  sh al l  i nd icat e  th e  probable  ad ver se  e f fect s  

o f  th e  pro j ect  on  the  envi ron ment  and  the  corresponding mi t igat in g measures  to  be  

adopted ;  

 

v .  P ro ject  Co st ;  

 

vi .  Bid  Secu r i ty .   The Agen cy/LGU sh al l  det ermin e wh ich  form o f Bid  S ecur i ty i t  wi l l  

requi re  which  may b e in  cash ,  ce r t i f ied  check,  man ager 's  check,  l e t t er  o f  cred i t ,  o r  ban k 

dra ft / gu aran tee  i s sued  b y a  reputab le  local / fo reign  bank,  o r  a  surety bond  cal l ab le  on  

demand i ssu ed  b y the  Go vern ment  Serv ice  Insuran ce Sys tem (GSIS)  or  an  en t i t y du ly  

regis te red  and  r eco gnized  b y th e  Off i ce  o f the  Insurance Co mmissioner  and  acceptab le  

to  the  Agency/LGU,  or  an y co mbin at ion  th ereo f  payable  to  the  Agen cy/LGU concerned  

based  on  the  to ta l  P ro jec t  Cost  (as  ind ica ted  b y th e  prosp ec t ive  P ro ject  P roponent )  in  

accordan ce wi th  the  fo l lowing schedules :  

 

PROJECT COST 

(as estimated by the Agency/LGU or proposed by 

the Project Proponent) 

REQUIRED BID SECURITY  

less  th an  PhP  5 .0  b i l l ion    2 .0% o f  

the  P ro jec t  Cost  

PhP  5 .0  b i l l ion  to  less  th an  PhP  10 .0  

b i l l ion  

 1 .5% o f  

the  P ro jec t  Cost  o r  PhP  100  mi l l ion ,  

wh ich ever  i s  h igh er  

PhP  10 .0  b i l l ion  and  more  1 .0% o f  

the  P ro jec t  Cost  o r  PhP  150  mi l l ion ,  

wh ich ever  i s  h igh er  

 

Th e Agen cy/LGU sh al l  d ete rmine wh eth er  the  Bid  S ecur i ty sha l l  be  i ssu ed  b y a  lo cal  

bank,  an  in t erna t ional  b ank,  o r  bo th .   In  case  the  b id  secur i ty  i s  i ssued  b y an  

in tern at ional  ban k,  sa id  secur i ty  h as  to  be  con fi rmed  and  val idat ed  b y i t s  lo cal  b ranch  in  

the  Phi l ipp ines  or  b y a  bank tha t  i s  du ly regi s te red  and  au thor i zed  b y th e  BSP .   

 

Th e post in g o f th e  b id  secur i ty  i s  fo r  the  purpose o f guaran teein g th at  th e  proposed  

cont ract  award ee  sh al l  en ter  in to  cont rac t  wi th  the  concerned  Agen cy wi th in  the  t ime  

prescr ib ed  the re for .   

 

Bids  and  b id  secur i t i es  sh al l  b e  val id  for  a  pe r iod  to  be  prescr ibed  b y th e  Agency/LGU 

concerned  in  the  b idd ing docu ment s  bu t  in  no  case  beyond  one  hundred  and  e igh ty (180 )  

cal endar  days  fro m the d ate  o f openin g o f b ids ,  sub ject  to  Sect ion  11 .7 .   Th e ac tual  

amount  o f b id  secur i ty  t o  be  posted  b y th e  b id ders  wi l l  be  f ixed  b y the  concerned  

Agency/LGU pr ior  to  b id d ing.   Sa id  actua l  amount  shal l  no t  be  l es s  than  the  amount  

p rescr ib ed  in  th e  abo ve schedule .   

 

v i i .  Other  do cu ments  as  may be requi red  b y the  con cerned  Agency/LGU to  suppor t  the  

b idder ' s  t echnical  p roposa l .  

 

c .  Th e "Finan cial  P roposal "  shal l  con tain  th e  fo l lo wing ,  as  th e  case  may be:  
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i .  P roposed  P ro ject  Co st ,  op erat ion  and  main ten ance cost ,  and  a l l  o th er  r e l a t ed  costs ;   

 

i i .  Project  f inan cin g scheme ,  wh ich  may includ e  the  amount  o f equi ty to  be  in fused ,  deb t  to  

be  ob tain ed  for  th e  pro j ect ,  and  sources  o f f inan cing ;  and  

 

i i i .  F inancial  b id  corresponding to  th e  parameter s  se t  b y th e  Agency/LGU in  accordan ce  

wi th  Sect ion  4 .2  (h) .  

 

SE C T I O N  7.2   -  SU B M I S S I O N  O F  LA T E  B I D S   

 

Bids  sub mit t ed  a ft er  the  d eadl in e  for  sub miss ion  prescr ibed  in  the  “ Inst ru ct ion s  to  Bidder s”  sh al l  be  

considered  l a t e  and  sha l l  b e  r e turned  unopen ed .  

 

SE C T I O N  7.3   -  OP E N I N G  O F  T H E  EN V E L O P E  F O R  Q U A L I F I C A T I O N  O F  B I D D E R   

 

At the  d at e  and  t ime  s t ipu lat ed  in  the  “Ins t ruc t ions  to  Bidde r s” ,  the  PBAC sh al l  open  th e  en velope  

and  ascer ta in  whe ther  the  same i s  co mplete  in  t erms  of  the  in format ion  r equi red  under  Sect ion  5 .4 .   

Such  in format ion  sha l l  b e  r ecord ed  a t  the  t ime,  i nclud ing th e  names and  addresses  o f r equi red 

wi tnesses .  Al l  b idder s  o r  thei r  represen tat ives  presen t  a t  the  opening o f th e  f i rs t  en velop es  sh al l  

s ign  a  r egi s te r  o f  th e  open ing o f th e  qual i f i cat ion  en ve lope.  

 

SE C T I O N  7.4   -  EV A L U A T I O N  O F  Q U A L I F I C A T I O N  R E Q U I R E M E N T S   

 

Th e qual i f icat ion  do cu ments  wi l l  f i r s t  b e  evalu ated  pr ior  t o  the  op ening  o f t he  technical  p ropo sal .  

Th e Agen cy/LGU sh al l  in form b idder s  wh ether  th ey are  qual i f i ed  or  d isqua l i f i ed ,  and  for  the  l a t t er ,  

the  r easons  for  d i squal i f i cat ion ,  wi th in  ten  (10)  calend ar  d ays .   Only qu al i f ied  b idd er s  sh al l  b e  

a l lo wed to  pa r t i c ipat e  in  t he  b id  eva luat ion .  Di squa l i f ied  b idder s  sha l l  b e  in formed  o f the  grounds 

of d i squal i f i cat ion  and  the i r  technical  and  fin ancial  p roposal s  r e turned  unopen ed .  

 

SE C T I O N  7.5   -  RE J E C T I O N  O F  B I D S   

 

Inco mplet e  in format ion  o n  an y o f the  en velop es  a nd/or  non -co mpl i ance wi th  the  b id  secur i ty  

requi rement s  p rescr ib ed  in  Sec t ion  7 .1  (b)  sh al l  b e  grounds for  au to mat i c  r e jec t ion  of b id s .   

 

SE C T I O N  7.6   -  OP E N I N G  O F  T H E  EN V E L O P E  F O R  T H E  TE C H N I C A L  PR O P O S A L   

 

At  the  dat e  and  t ime o f b id  opening,  as  s t ipu la ted  i n  the  “Inst ruct ion s  to  Bidders” ,  the  PBAC sh al l  

open  on ly the  technical  p roposal  and  asce r t a in  whether  the  same i s  co mp let e  in  te rms o f  the  

data / in format ion  requi red  under  Sec t ion  7 .1  (b)  above and  wheth er  the  same i s  acco mp anied  b y the  

requi red  b id  secu r i ty in  th e  prescr ibed  form,  amount  and  per iod  of val id i ty .  Such  in format ion  shal l  

be  r ecord ed  at  th e  t ime ,  i nclud ing the  n ames and  addresses  o f  requi red  wi tn esses .  Al l  b idd ers  o r  

thei r  rep resen tat ives  presen t  a t  th e  op ening  o f th e  f i r s t  en velop es  sh al l  s i gn  a  regi s t er  o f  the  b id  

opening.  

 

SE C T I O N  7.7   -  OP E N I N G  O F  T H E  EN V E L O P E  F O R  T H E  F I N A N C I A L  P R O P O S A L   

 

Only those b idder s  whose technical  p roposa l  passed  the  evaluat ion  cr i t er i a  as  p resc r ibed  under  

Sect ion  8 .1  hereo f sh al l  have thei r  f inan cial  p roposal  ope n ed  for  fu r th er  eva luat ion .  Those who  

fa i l ed  the  evaluat ion  of th e  technical  p roposal  shal l  no t  be  considered  fur ther ,  and  the  PBAC sh al l  

re turn  the i r  f inan cial  p roposal s  unopened  toge ther  wi th  the  reasons  for  thei r  d isqual i f i cat ion  f ro m 

the b idd ing.  

 

Once the  b idder s  who have qual i f ied  for  th e  evaluat ion  of the  f in ancial  p roposal  have been  

dete rmin ed ,  the  PBAC sh al l  no t i fy said  b idder s  o f  the  dat e ,  t ime and  p lace  of the  op ening o f th e  

envelopes  for  the  f in anc ial  p roposa l .  The opening thereo f sh al l  fo l lo w t he same pro cedures  

prescr ib ed  for  the  openin g  of th e  previous  envelop es .  

 

SE C T I O N  7.8   -  W I T H D R A W A L  A N D /O R  M O D I F I C A T I O N  O F  B I D S   

 

Wi thdrawal  and/or  modi f i cat ion  o f b id s  may b e a l lo wed upon  wri t t en  no t i ce  b y th e  b idd er  concern ed  

to  the  Agency/LGU p r io r  to  the  t ime  and  d ate  se t  fo r  th e  openin g o f b ids  (openin g o f f i r s t  

envelopes)  as  sp ec i fi ed  in  the  “Inst ruct ions  to  Bidders” .  No b ids  shal l  be  modi fi ed  or  wi thdrawn 

aft er  th e  t ime  prescr ib ed  to  open  b ids .   Bid  mo difi cat ions  received  a ft er  sa id  p er iod  shal l  b e  

considered  la te  and  wi l l  b e  r e turn ed  unopened .  Withdrawal  o f  b ids  a ft er  the  b id  opening d at e  shal l  

cau se th e  fo r fe i tu re  o f th e  b idder ' s  b id  secur i ty .  

 

RULE 8  -  EVALUATION OF BIDS  

 

SE C T I O N  8.1   -  TH E  F I R S T  E N V E L O P E  EV A L U A T I O N   
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Th e evalua t ion  o f b ids  sh al l  b e  under t aken  in  two (2)  s t ages ,  in  accord ance  wi th  th e  procedures  

descr ib ed  belo w.  

 

Th e fi rs t  en velop e evaluat ion  sh al l  in volve  th e  assessment  o f the  technical ,  opera t ional ,  

envi ron menta l  and  fin ancing vi ab i l i t y  o f the  proposal  as  contain ed  in  the  b idders '  f i r s t  en velopes  

vi s -à -vis  th e  prescr ibed  requi rements  and  c r i t e r ia /min imu m stand ards  and  basic  pa ramete rs  

p rescr ib ed  in  th e  b idd in g docu ment s .  Only those b ids  that  have been  d ete rmined  to  have posi t i vely  

passed  th e  f i r s t  s tage o f  eva luat ion  shal l  be  qua l i f ied  and  consid ered  for  the  second  s t age o f  

evalu at ion .  

 

Th e Agen cy/LGU concern ed  sha l l  evaluat e  th e  tech nical  p ropo sal s  o f  the  b id der  in  acco rdan ce wi th  

the  fo l lo wing cr i te r i a :  

 

a .  Technica l  soundness  (prel iminary en gin eer in g design)  -  Th e basi c  en gin eer ing  design  o f  the  

pro jec t  should  conform to  the  min imu m design  and  per formance s t andard s  and  speci fi cat ions  

set  b y the  Agency/LGU concern ed  as  p rescr ib ed  in  t he  b idd ing  docu ment s .   The engin eer in g  

surveys ,  p lans  and  es t imates  should  be under t aken  wi th in  +/ -  20% o f the  f in al  quant i t i e s .   

Th e Const ru ct ion  methods  and  sch edules  should  a lso  be presen ted  and  sho wn  to  be feas ib l e  

o r  "doable".    

 

b .  Operat ion al  feas ib i l i t y  -  Th e proposed  organizat io n ,  methods,  and  procedures  for  op erat in g 

and  main ta in ing th e  co mplet ed  fac i l i t y  mu st  b e  wel l  d e fin ed ,  should  conform to  the  

prescr ib ed  per forman ce  s t andard s ,  and  should  be sh own to  b e wo rkable .  Where feas ib l e ,  i t  

should  provid e for  th e  t r ans fe r  o f  t echnolo gy used  in  every ph ase o f th e  pro j ect .  

 

c .  Envi ron mental  S t andards  -  Th e proposed  d esign  and  the  technology o f the  pro j ect  to  be  used  

must  be  in  accordan ce  wi th  the  en vi ron mental  s t andards  se t  fo r th  b y the  Dep ar tment  o f 

Envi ron ment  and  Natural  Resources  (DENR) ,  as  ind icat ed  in  the  b id  docu ment s .   An y 

adver se  e f fec t s  on  the  envi ron ment  as  a  con sequ ence o f the  p ro ject  as  p roposed  b y th e  

prospect ive  P ro ject  P roponent  must  b e  proper ly iden t i f i ed ,  includ in g the  corresponding  

correc t ive/mi t igat in g measures  to  be  adopted .   

 

d .  P ro ject  F in ancin g -  The  proposed  fin ancin g p l an  sho uld  posi t i vely sho w that  t he  same could  

adequa tely meet  the  Con st ruc t ion  cost  a s  wel l  a s  the  operat in g and  main tenan ce cost s 

requi rement s  o f the  pro j ect .   The Agency/LGU concerned  sh al l  a ssess  t he  f inanc in g  

proposal s  o f  the  b idd ers  i f  th e  same match es  and  ad equately meets  th e  cost  r equi rement s  o f  

the  pro j ect  und er  b idd ing .   

 

Th e PBAC o f  the  Agency/LGU concern ed  sh al l  co mplet e  the  evalu at ion  o f  the  t echnica l  p roposal  

wi th in  twenty (20)  calend ar  days  f ro m the  d at e  the  b ids  are  open ed .  

 

SE C T I O N  8.2   -  TH E  S E C O N D  EN V E L O P E  E V A L U A T I O N   

 

Th e second  en velope eva luat ion  sh al l  in volve th e  as sessmen t  and  co mpar i son  of th e  f in ancial  

p roposal s  o f  the  b idd er s ,  based  on  the  pa ramete r s  s t a t ed  in  Sect ion  4 .2  (h) .  Th e second  s t age 

evalu at ion  sh al l  b e  co mp let ed  b y the  PBAC o f t he  con cern ed  Agency/LGU wi th in  f i f t een  (15)  

cal endar  days  fro m th e dat e  the  f i r s t  s tage evalu at ion  shal l  have  been  co mp let ed .  

 

In  the  case  o f BT and  BLT schemes,  a  F i l ip ino  P ro ject  P roponent  who submits  an  equa l ly 

advantageous b id  wi th  exact ly  the  same pr i ce  an d  technical  sp ec i fi ca t ions  as  that  o f  a  fo reign  

P ro ject  P roponent  shal l  be  given  pre fe ren ce.     

 

SE C T I O N  8.3   -  R I G H T  T O  R E J E C T  AL L  B I D S    

 

Th e Agency/LGU concern ed  r eserves  the  r i gh t  to  r e ject  an y o r  a l l  b id s ,  wa ive  an y minor  de fect s  

therein  and  accept  the  o ffe r  i t  deems most  ad vantageous to  the  Go vern ment .   

 

RULE 9  -  NEGOTIATED CONTRACT  

 

SE C T I O N  9.1   -  D I R E C T  N E G O T I A T I O N   

 

Di rect  negot i a t ion  sh al l  be  r esor t ed  to  when  th ere  i s  on ly one co mplyin g b idder  l e ft  as  de f ined  

hereund er :  

 

a .  I f ,  a f te r  ad ver t i sement ,  on ly one pro spect ive  P ro jec t  P roponent  appl ies  fo r  p re -qual i f i cat ion  

and  i t  meet s  th e  pre -qua l i f icat ion  requi rement s ,  a f t er  which ,  i t  i s  requi red  to  sub mit  a  

b id /proposal  wh ich  i s  sub sequent ly found  b y the  Agency/LGU to  be co mp lying;  

 

b .  I f ,  a f t er  adver t i sement ,  more  than  one p rospect ive  P ro ject  P roponent  ap pl ied  for  p re -
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qual i f i ca t ion  bu t  on ly one  meets  th e  pre -qual i f i cat io n  requi rements ,  a ft er  wh ich  i t  sub mit s  a  

b id  proposal  th at  i s  found  b y the  Agen cy/LGU to  b e co mplyin g;  

 

c .  I f ,  a f ter  p re -qu al i f i cat ion  of mo re th an  one prospect ive  P ro ject  P roponent ,  on ly one sub mits  

a  b id  which  i s  found  b y th e  Agency/LGU to  be co mp lyin g;  

 

d .  I f ,  a ft er  p re -qu al i f i cat ion ,  more th an  one pro spect ive  P ro ject  P roponent  sub mi t  b ids  bu t  on ly 

one i s  found  b y the  Agen cy/LGU to  b e co mplyin g;  

  

In  such  event s ,  ho wever ,  an y d i squal i f i ed  b idder  may appeal  th e  d isqu al i f ica t ion  of th e  concerned  

Agency/LGU  to  the  Head  of Agen cy,  in  case  o f  nat ional  p ro ject s ,  o r  to  the  Head  o f the  DILG uni t  

concerned  or  h i s  au thor i zed  represen tat ive ,  in  case  of lo cal  p ro j ects ,  wi th in  f i f teen  (15)  wo rking  

days  f ro m receip t  o f  the  no t ice  o f d isqu al i f icat ion .  Th e Head  o f Agen cy  or  t he  Head  o f th e  DILG 

uni t  concerned  or  h is  au thor ized  represen tat ive  shal l  act  on  the  appeal  wi th in  for ty - f ive  (45)  

wo rk ing  days  fro m receip t  thereo f.  Th e d ec is ion  o f  the  Head  o f Agen cy or  t he  Head  o f th e  DILG 

uni t  concerned  or  h is  au th or ized  rep resen t at ive  sh al l  be  f in al  and  immediat e ly executory.  

 

SE C T I O N  9.2   -  UN S O L I C I T E D  P R O P O S A L S    

 

Unsol i c i t ed  P roposals  may be accepted  b y an  Agency/LGU on  a  negot i a ted  basi s ,  sub ject  to  th e  

condi t ions  pro vided  under  Rule  10 .  

 

SE C T I O N  9.3   -  CO N D I T I O N S  F O R  NE G O T I A T E D  PR O J E C T S   

 

In  the  ins t ances  where  n egot ia t ed  pro jects  are  a l lo wed ,  the  ICC shal l  det ermine  the  Reason able  Rate  

of  Return  pr io r  to  th e  n egot ia t ion  in  the  case  o f  so l i c i t ed  proposals  as  re fer red  to  under  Sect ion  9 .1  

of th ese  Revi sed  IRR.  Th e  scop e o f negot i a t ion ,  in  t he  case  o f so l i c i t ed  proposal s  r e fer red  to  under  

Sect ion  9 .1  o f th ese  Revi sed  IRR,  sh al l  b e  l imi ted  to  the  f in ancial  p roposal  o f  the  proponent  and  

co mpl i ance wi th  th e  ICC -determined  Reason able  Rate  o f Return .   Di rect  negot i a t ion  should  no t  

resu l t  in  a  h igher  sub sid y ,  o r  h igher  user  fee ,  o r  l ower  amount  o f go vern ment  revenue ,  o r  longer  

concess ion  per iod .  

 

SE C T I O N  9.4   -  F I N A N C I A L  A N D  T E C H N I C A L  EV A L U A T I O N  O F  NE G O T I A T E D  C O N T R A C T S   

 

In  so  far  as  appl icab le ,  t he  same ru l es  p rov ided  for  the  evalu at ion  o f th e  t echnica l  and  fin anc ial  

asp ect s  o f  b id  proposals  shal l  be  appl i ed  in  the  evaluat ion  o f Negot ia ted  Cont racts  au thor i zed  in  th e  

Act  and  these  Revised  IRR.   

 

RULE 10  -  UNSOLICITED PROPOSALS  

 

SE C T I O N  10.1   -  RE Q U I S I T E S  F O R  UN S O L I C I T E D  PR O P O S A L S   

 

An y Agency/LGU may accept  Un sol i c i t ed  P roposals  on  a  negot i a t ed  basi s  p rovided  th at  a l l  th e  

fo l lo win g condi t ion s  a re  met :  

 

a .  the   p ro ject  involves  a  new concept  o r  technology as  det ermined  b y th e  Agen cy/LGU  and/or  

i s  no t  par t  o f  th e  Li s t  o f  P r ior i t y  P ro jects ;  

 

b .  no  Direct  Govern men t  Gu aran tee ,  subsid y or  equi ty i s  r equi red ;  and  

 

c .  the  Agency/LGU concerned  has  in vi t ed  b y publ icat ion ,  fo r  th ree  (3)  consecut ive  weeks ,  in  a  

newsp aper  o f general  c i rcu l at ion ,  co mpara t ive  o r  co mp et i t i ve  propo sal s  and  no  o ther  

p roposal  i s  r eceived  for  a  per iod  o f s ix ty (60)  wo rk ing days .   

  

I f  no  co mparat ive  or  co mpet i t i ve  proposal  o r  no  co mplyin g b id  i s  received  b y the  

Agency/LGU,  the  or igina l  p roponent  shal l  immediate ly be awarded  th e  cont ract .  In  the  even t  

that  a  co mparat ive  propo nent  sub mits  a  p r ice  pro posal  b et t er  th an  tha t  su b mit t ed  b y the  

o r igin al  p roponent ,  the  l a t ter  shal l  have the  r igh t  to  match  such  pr i ce  proposa l  wi th in  th i r ty  

(30)  working d ays  fro m receip t  o f  a  no t i f icat ion  fro m the Agency/LGU o f th e  resu l t  o f  the  

co mp arat ive  o r  co mpet i t i ve  b id .  Should  the  or iginal  p roponent  fa i l  to  mat ch  the  p r ice  

proposal  o f  the  co mp arat ive  proponent  wi th in  the  speci fi ed  pe r iod ,  the  co nt ract  sh al l  b e  

award ed  to  the  co mp arat ive  proponent .  On the  o ther  hand ,  i f  th e  or iginal  p ropo nent  match es  

the  pr i ce  proposal  o f  th e  co mp arat ive  proponent  wi th in  th e  spec i f ied  per iod ,  the  p ro ject  

shal l  immed iat e ly b e awarded  to  the  or ig inal  p ropon ent .  

 

SE C T I O N  10.2   -  NE W  TE C H N O L O G Y   

 

Th e P ro jec t  P roponent  p roposing a  p ro j ec t  in volv ing  a  new concept  o r  t echnology sh al l  in corporat e  

in  i t s  p roposal  in format io n  regard in g said  new con cept  o r  technolo gy which  i t  should  have d i r ec t ly ,  

o r  th rough  an y o f i t s  key  members ,  success fu l ly  implemen ted  a t  a  scal e  s imi l ar  to  the  propo sed  
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pro jec t .   Th e in format ion  d isclo sed  mu st  b e  in  su ff i c ien t  det a i l  so  as  to  a l lo w th e Agency/LGU to  

proper ly eva luat e  the  new concept  o r  technolo gy.   Addi t ional ly,  the  new t echnology must  possess  a t  

leas t  on e o f the  fo l lo wing at t r ibu tes :  

 

a .  A reco gnized  process ,  des ign ,  methodolo gy or  en gineer ing concept  which  has  demon st ra t ed  

i t s  ab i l i t y  to  s ign i f ican t ly  re duce implementat ion  o f Const ru ct ion  co sts ,  acce lerat e  p ro ject  

execut ion ,  imp rove sa fety,  enhance pro j ect  p er forma nce,  extend  econo mic l i fe ,  reduce co sts  

o f  faci l i t y main ten ance and  operat ion s ,  o r  redu ce negat ive  envi ron mental  imp act  o r  

soci a l / econo mic  d is t u rbances  or  d isrup t io ns  e i th er  dur ing  the  pro j ect  

implementa t ion /Const ruct ion  phase or  the  op era t ion  phase ;   

 

b .  A p rocess  for  wh ich  th e  P ro ject  P roponent  o r  an y  member  o f the  propon ent  conso r t iu m 

possesses  exclusive r igh t s ,  e i th er  wo r ld -wide or  regional ly;  o r  

 

c .  A d esign ,  methodology or  engin eer ing concept  fo r  wh ich  the  proponent  o r  a  member  of th e  

proponent  consor t iu m or  asso ciat ion  possesses  in t e l l ectu al  p rop er ty r i gh t s .  

 

SE C T I O N  10.3   -  PR O J E C T S  IN E L I G I B L E  F O R  UN S O L I C I T E D  P R O P O S A L S   

 

P ro jects  included  in  the  “Lis t  o f  P r ior i t y  P ro jec ts” ,  a s  de f ined  under  Sect ion  2 .3 ,  shal l  no t  be  

el igib l e  to  be  accepted  as  Unsol i c i t ed  P roposals ,  u n less  in volv ing a  new concept  o r  technology.  In  

addi t ion ,  an y co mponent  o f an  approved  pro j ect  sha l l  no t  be  e l i gib le  for  an y Unsol ic i ted  P roposal .   

  

SE C T I O N  10.4   -  IN V E S T M E N T  IN C E N T I V E S  A N D  G O V E R N M E N T  U N D E R T A K I N G S  F O R  

UN S O L I C I T E D  P R O P O S A L S   

 

As a  gen eral  ru le ,  th e  Govern ment  may gran t  Investmen t  Incen t ives  to  Unsol ic i ted  P roposals  as  

enu merated  under  Rule  13 .  

 

In  accord ance wi th  Sect io n  4 -A o f the  Ac t ,  the re  sh al l  be  no  d i r ect  govern ment  guaran tee ,  subs id y 

or  equi ty for  un so l ic i ted  p roposal s .    

 

Th e gran t  o f  usu fruct  o f  go vern ment  asset s ,  in clud ing among o ther s ,  r i gh t -of -way,  to  P ro ject  

P roponents  shal l  be  considered  as  d i rect  sub sid y or  equi ty un less  govern ment  receives  appropr i a t e  

co mp ensat ion  pursu ant  to  ex is t ing l aws,  ru les  and  regula t ions ,  an d  gu id el in es .    

 

Al l  cost s  re l a t ed  to  re lo ca t ion  and  r eset t l ement  in  co nnect ion  wi th  th e  pro j ect  shal l  b e  should ered  b y 

the  P ro jec t  P roponent .  

 

Th e s tand ards  for  valu at ion  of  go vern ment  asset s ,  includ in g amon g o th er s ,  r i gh t -o f -way,  and  o f 

re lo cat ion  and  r eset t l emen t  shal l  be  pur suant  to  Rep ubl ic  Act  No.8974  and  o ther  ex is t ing l aws,  ru les  

and  r egulat ion s ,  and  gu idel ines .   The  apprai sal  o r  va luat ion  sha l l  b e  under taken  b y a  th i rd -p ar ty o r  

an  independent  ins t i tu t ion  or  ind ividuals  du ly acc red i ted  to  conduct  the  apprai sal  o f  the  

proper ty/ asset .   

 

SE C T I O N  10.5   -  SU B M I S S I O N  O F  A  C O M P L E T E  UN S O L I C I T E D  PR O P O S A L   

 

For  an  unso l ic i t ed  proposal  to  b e  considered  b y the  Agency/LGU,  the  proponent  has  to  sub mit  a  

co mplet e  p roposal ,  which  shal l  include a  cover  l e t t er ,  feas ib i l i t y  s tud y which  should  ind icat e  

re l evant  as su mpt ions ,  compan y pro fi le ,  th e  dra ft  con t ract  ad ver ted  to  in  Sect ion  4 .4  above ,  and  

o ther  docu ment s  that  are  need ed  even  i f  p ropr i e ta ry in  natu re .   Th e co ver  l e t ter  shal l  ind icat e  the  

basi c  in format ion  on  th e  Un sol ic i ted  P roposal  such  as  i t s  expected  o u tpu t  and  ou tco me,  

implementa t ion  per iod ,  an d  gen eral  desc r ip t ion  o f the  new conce pt  o r  t echnolo gy,  among o th er s ,  and  

shal l  includ e the  co mp an y prof i le  o f  the  unso l i c i t ed  proponent .  T he feas ib i l i t y  s tud y,  d ra f t  con t ract ,  

and  o ther  docu ment s  that  are  n eeded  even  i f  p ropr ie t ary in  nature  sha l l  b e  sub mit t ed  in  a  sealed  

envelope.  The Agen cy/LGU sh al l  ackno wled ge rece ip t  o f  the  proposal  wi th in  seven  (7)  cal endar  

days  and  ad vi se  the  prop onent  wheth er  the  proposal  i s  co mplete  o r  in co mplete  wi th in  th i r ty  (30 )  

cal endar  days  fro m submiss ion  th ereo f .   I f  in co mplet e ,  th e  Agency/LGU sh al l  re turn  to  the  

proponent  i t s  sub miss ion  ind icat ing wh at  in fo rmat ion  i s  lackin g or  necessa ry  and  the  Agen cy/LGU 

may en te r t a in  the rea ft er  o ther  same o r  s imi l ar  p ro jec t  p roposal .  

 

SE C T I O N  10.6   -  TR E A T M E N T  O F  M O R E  T H A N  O N E  PR O P O S A L  F O R  T H E  S A M E  O R  S I M I L A R  

PR O J E C T  

 

In  the  case  where  the  Agency/LGU receives  more th an  one Un sol i c i t ed  P roposal  in volving the  same 

or  s imi l ar  p ro ject  pr ior  to  accep tance o f  the  proposal  as  the  “o r iginal  p roponent” ,  the  Agency/LGU 

may re ject  a l l  such  proposal s  o r  ins tead ,  b id  ou t  the  pro ject  as  a  so l ic i ted  proposal .  Oth erwise ,  the  

Agency/LGU sh al l  evalu at e  the  proposal s  us in g a  f i rs t  in  t ime  appro ach .   Un der  th is  appro ach ,  th e  

f i rs t  co mplet e  p roposa l  i s  evalua ted  and  decid ed  upon .   The second  co mple te  p roposal  wi l l  on ly b e  

en te r ta ined  i f  th e  f i r s t  one i s  r e j ect ed .   Oth erwise ,  the  second  proposal  wi l l  be  considered  on ly i f  
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there  i s  a  fa i lu re  in  the  negot ia t ion  of the  f i r s t  p ro posal  o r  dur ing the  “ invi t a t ion  fo r  co mp arat ive 

proposal s”  as  d e fin ed  under  Sect ion  10 . 11 .   

  

Under  the  f i r s t  in  t ime approach ,  the  Head  o f A gency/ LGU shal l  ackno wledge th e  sub miss ion  of  

o ther  unso l i c i t ed  proponent  fo r  the  same or  s imi l ar  p ro j ec t  con cept ,  and  advise  th e  unso l i c i t ed  

proponent  on  exis ten ce o f  s imi l ar  p ro j ect  concept  and  i t s  ran k/posi t ion  based  on  date  o f sub miss io n  

of unso l ic i ted  proposal s .   I f  a  cont rac t  i s  awarded  to  a  p roponent ,  th e  unopen ed  en ve lope/ s  sh al l  b e  

re turn ed  to  the  respect ive  proponents .    

 

SE C T I O N  10.7   -  EV A L U A T I O N  A N D  A C C E P T A N C E  O F  UN S O L I C I T E D  P R O P O S A L S   

 

Th e Agen cy/LGU i s  ta sked  wi th  the  evalua t ion  of t he  proposal .  Th e Agency/LGU sh al l :  1 )  appra ise  

the  mer i t s  o f  the  pro j ec t ;  2 )  qual i fy th e  proponent  based  on  the  pro vis ions  of Rule  5  h ereo f ;  3 )  

as sess  the  appropr i a ten ess  o f th e  cont ractu al  ar r angement  and  reason ablen ess  o f th e  r i sk a l locat i on ;  

4 )  reco mmend a  reason able  Ra te  o f Return  (ROR );  and ,  5 )  in form the ICC and  the  PPP  Center  o f  i t s  

receip t  o f  an  Unsol i c i t ed  P roposal .   The  Agency/LGU sh al l  evaluat e  the  proposal ,  qual i fy the  

proponent ,  and  advi se  wh ether  i t  accep ts  o r  re j ect s  the  propos al  wi th in  one hundred  and  twenty 

(120)  cal endar  days  upon  receip t  o f  the  co mplete  p roposal .   Th e Agen cy/LGU shal l  ind icate  in  i t s  

le t t er  o f  accep tan ce th e  con fi rmat ion  of th e  proponent  as  “or igina l  p roponent” .  In  case  o f 

accep tan ce,  the  Agency/LGU sha l l  en dorse  th e  unso l ic i t ed  proposal  and  sub mi t  a l l  p er t in en t  

docu mentat ion  to  th e  ICC/ Appro vin g Bod y.  At  th i s  po in t ,  the  Agen cy/LGU wi l l  no  lon ger  en te r ta in  

o ther  s imi la r  p roposa ls  u n less  the  p ar t ie s  a re  un able  to  agree  dur in g the  per iod  for  n egot i a t ions  

speci fi ed  in  Sec t ion  10 .8  belo w,  or  the  or ig inal  p roponent  i s  unable  to  co mp ly wi th  the  parameter s  

se t  b y th e  Appro vin g Bod y,  o r  un t i l  the  so l i c i t a t ion  o f co mp arat ive  proposals  h as  b een  co mplet ed .  

 

SE C T I O N  10.8  -  ICC  DE T E R M I N A T I O N  OF   RE A S O N A B L E  RA T E  OF  RE T U R N  (ROR)  A N D  

PA R A M E T E R S  A N D  AP P R O V A L  O F  T H E  UN S O L I C I T E D  P R O J E C T  PR I O R  T O  

NE G O T I A T I O N  W I T H  T H E  OR I G I N A L  P R O P O N E N T  

 

Wi th in  f ive  (5)  cal endar  days  upon  i ssuan ce o f th e  le t t er  o f  accep tance b y the  Agen cy/LGU to  the  

proponent ,  the  Head  o f Agency/LGU shal l  endorse  to  the  ICC th e proposed  unso l ic i ted  pro j ec t .  

Pursuant  to  Sect ion  2(o)  o f  the  Act ,  the  ICC sh al l  d e termine  the  r easonable  ROR on  in vestment s  and  

operat ing and  main t enan ce  cost  b ased  on  the  reason able  ROR reco mmend ed  b y the  Agency/LGU.  

 

With in  th i r ty  (30)  workin g days  upon  rece ip t  o f  endorsement ,  re su l t s  o f  du e d i l i gence evalua t ion  

conducted  and  sub miss ion  of  co mple t e  docu mentat io n  fro m the  Head  o f  Agen cy/LGU,  the  Appro vin g 

Bod y shal l  act  on  the  unso l ic i t ed  pro j ec t  upon  reco mmendat ion  b y the  ICC o f  the  pro ject  includ in g 

the  det erminat ion  of th e  r easonable  ROR and  o ther  paramete rs  fo r  negot ia t ion .  T he Approving Bod y 

shal l  fo rmal ly ad vise  th e  Agency/LGU ,  the rea ft er ,  t hat  su ch  det ermin at ion  i s  f inal  and  executory.  

 

With in  seven  (7)  ca lendar  days  upon  receip t  o f  t he  Agen cy/LGU o f th e  formal  ad vi se  o f th e  

ICC/Approving  Bod y ,  th e  Agen cy/LGU shal l  in form in  wri t in g th e  o r iginal  p roponent  o f  the  

mechanics  o f the  negot i a t i on  includ ing the  co mmencement  dat e  and  the  au thor ized  r epresen tat ive (s )  

o f  th e  Agen cy/LGU.  Negot ia t ions  shal l  fo cus  on  the  pro ject  scope,  imp lementat ion  ar r an gemen ts ,  

reasonable  ROR and  o th er  pa ramete rs  d et ermined  b y ICC/Appro vin g Bod y ,  and  the  t erms  and  

condi t ions  o f the  dra f t  co n t ract  fo r  the  Un sol i c i ted  P roposal ,  among o th ers .  Th e Agen cy/LGU and  

the  or ig inal  p roponent  sh a l l  conclude n egot ia t ions  wi th in  a  per iod  o f e igh ty (8 0)  cal endar  days  fro m 

receip t  b y the  proponent  o f wr i t t en  no t ice  fro m the Agen cy/LGU to  co mmence negot i a t ion .  The  

Agency/LGU and  the  or ig inal  p roponent  shal l  negot i a te  in  good  fa i th  and  endeavo r  to  co mplete  th e  

negot i a t ion  wi th in  th e  e igh ty (80) -cal endar  d ay per i od ;  p rovided ,  that  should  there  be  i r r econ ci lab l e  

d i f fe ren ces  dur in g the  n egot i a t ion  per iod ,  the  Agency/LGU shal l  have the  op t ion  to  re ject  th e  

proposal  b y ad vis ing th e  or igin al  p roponent  in  wr i t in g s ta t ing th e  grou nds fo r  re ject ion  and  

therea f te r  may accept  a  new Unsol ic i ted  P roposa l ,  o r  b id  ou t  th e  pro j ect  as  a  so l i c i t ed  proposal ,  o r  

under take the  pro ject  on  i t s  o wn.  I f  negot ia t ion  i s  success fu l ,  the  Head  of Agency/LGU and  the 

au thor ized  s ignato ry o f th e  or igin al  p roponent  sh al l  i s sue a  s igned  cer t i f i cat ion  that  an  agreement  

has  been  r eached  b y bo th  par t i es .  Said  cer t i f i cat ion  shal l  a l so  s ta t e  th at  t he  Agen cy/LGU sh al l  

co mmen ce the  ac t ivi t i es  fo r  th e  so l i c i ta t ion  of co mp arat ive  proposal s .  The Agen cy/LGU shal l ,  

wi th in  seven  (7)  calend ar  days  a ft er  the  e igh ty (80) -cal endar  day n egot i a t ion  p er iod ,  sub mit  a  repor t  

to  the  ICC and  the  App rovin g Bod y o f the  r esu l t  o f  i t s  negot i a t ion  wi th  the  or igin al  p roponent  fo r  

approval /val id at ion .  

  

Th e appro val  b y the  Appro vin g Bod y o f the  unso l ic i t ed  pro ject  under  th is  sect ion  shal l  be  val id  on ly  

for  a  per iod  o f e igh teen  (18)  months  fro m the i ssuance of th e  appro va l  un less  the  in vi t a t ion  for  

co mp arat ive  p roposal s  has  been  i ssu ed .  

 

SE C T I O N  10.9   -  AP P R O V A L  O F  UN S O L I C I T E D  C O N T R A C T S  B Y  T H E  HE A D  O F  A G E N C Y /LGU   

 

Th e Head  o f Agency/LGU shal l  r eview and  appro ve  the  dra ft  con t ract  wh ich  shal l  b e  based  on  the  

paramete rs ,  te rms and  con di t ions  set  fo r th  b y the  Ap provin g Bod y .   
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Prior  to  approval  o f  the  Head  o f Agency/LGU,  th e  dra ft  con t ract  shal l  undergo  rev iew b y the  Offi ce  

of the  Govern ment  Corporat e  C ounse l  (OGCC),  the  Offi ce  o f the  Sol i c i to r -Gen eral  (OSG) or  an y  

o ther  en t i t y  p resc r ibed  b y l aw/ is suan ces  as  the  s t a tu tory counsel  o f  GOCC s and  LGUs .  Th e  

prescr ib ed  s t a tu tory counsel ,  and  i f  necessary,  th e  DOF,  sh al l  i ssu e an  op in ion  on  the  dra ft  con t rac t  

wi th in  t en  (10)  days  upon  thei r  rece ip t  o f  th e  dra f t  con t rac t  a s  sub mit t ed  b y th e  Agency/LGU.  

 

Changes  to  th e  dra ft  con t ract  as  agreed  upon  b y Agen cy/LGU and  the  or iginal  p roponent  and  as  

approved  b y th e  Head  o f Agency/LGU sh al l  no t  be  a l lo wed,  except  fo r  chan ges  to  cont ract  t erms  

affec ted  or  d ecid ed  b y th e  winnin g b idder’s  b id  dur ing th e  so l ic i ta t io n o f co mpara t ive  proposa ls  and  

match in g b y the  or iginal  p roponent .  

 

SE C T I O N  10 .10  -  TE N D E R  DO C U M E N T S   

 

Th e qual i f icat ion  and  t en der  docu ment s  sh al l  be  prepared  a long th e  l ines  sp eci f i ed  under  Rules  4  

and  5  he reo f .   Th e d ra f t  con t rac t  as  agreed  upon  b y the  Agency/LGU and  the  o r igin al  p roponent  and 

as  appro ved  b y the  Head  of Agen cy/LGU ,  wh ich  shal l  b e  pa r t  o f  th e  t ender  docu ment s ,  wi l l  b e  

considered  f inal  and  non -negot i ab l e  b y th e  co mparat ive  proponent s .  Propr ie t ary in format ion  shal l ,  

however ,  be  r esp ect ed ,  p ro tect ed  and  t r ea ted  wi th  u tmost  con fid en t i a l i t y .   As such ,  i t  sh al l  no t  fo rm 

par t  o f  th e  b idd in g/ tend er  and  re l a t ed  docu ment s .    

 

SE C T I O N  10 .11  -  IN V I T A T I O N  F O R  C O M P A R A T I V E  P R O P O S A L S   

 

Wi th in  seven  (7 )  cal endar  d ays  upon  i s suan ce  of  the  cer t i f i ca t ion  o f a  success fu l  negot ia t ion  

re fer red  to  in  Sec t ion  10 .8 ,  the  Agen cy/LGU PBAC sh al l  publ i sh  th e  in vi t a t ion  for  co mpara t ive  

proposal s  a f te r  r eceip t  o f  the  no t i f i cat ion  fro m th e Origina l  P roponent  that  th e  l a t t er  accep t s  a l l  th e  

terms  and  condi t ions .  The  invi ta t ion  for  co mp arat ive  or  co mp et i t i ve  proposal s  should  b e publ i sh ed  

a t  l eas t  on ce every week for  th ree  (3)  consecut ive  weeks  in  a t  leas t  one (1 )  newsp aper  o f general  

c i r cu la t ion .   Said  invi ta t i on  should  a lso  be posted  cont inuously in  th e  websi te  o f the  Agency/LGU 

concerned ,  i f  avai l ab le ,  dur ing th e  p er iod  s t a ted  abo ve.  For  p ro j ects  co s t ing a t  leas t  PhP  500 

mi l l ion ,  the  in vi t a t ion  may a lso  b e publ i sh ed  a t  l eas t  once (1)  in  a t  leas t  one (1)  in te rnat ion al  

publ icat ion .  I t  sh al l  ind i cate  the  t ime ,  which  should  no t  be  ea r l i er  th an  the  l a s t  dat e  o f publ icat ion ,  

and  p lace where  t ender /b idd ing docu ments  could  be  ob tained .  I t  shal l  l ikewise  expl ic i t l y speci fy a  

t ime o f s ixty (60)  workin g  days  reckoned  f ro m the  date  o f i ssu ance o f  the  tend er /b idd in g docu ment s  

upon  which  proposals  sha l l  be  received .   Beyond said  deadl ine ,  no  proposa l s  shal l  be  accep ted .  A 

pre-b id  con ference shal l  be  conducted  th i r ty (30)  workin g days  a f te r  the  i ssuan ce o f the  

tender /b idd ing docu men ts .   

  

SE C T I O N  10 .12  -  PO S T I N G  O F  B I D  B O N D  B Y  OR I G I N A L  P R O P O N E N T   

 

Th e or igin al  p roponent  shal l  b e  r equi red  a t  the  d ate  o f the  f i r s t  d ay o f  t he  publ icat ion  o f  th e  

“inv i ta t ion  for  co mparat ive  proposal s”  to  sub mit  a  b id  bond  equal  to  the  amount  and  in  th e  fo r m 

requi red  o f th e  co mparat ive  proponents ,  fo l lo wing th e  r equi rements  o f  Sect ion  7 .1(b)(v i ) .  

 

SE C T I O N  10 .13   -  Q U A L I F I C A T I O N  O F  C O M P A R A T I V E  PR O P O N E N T S   

 

Th e evalua t ion  cr i te r ia  used  for  qua l i fyin g the  o r ig inal  p roponent  should  be the  same cr i t er ia  u sed  

in  the  “Term o f  Refe ren ce” for  th e  co mp arat ive  p roponents .  

 

SE C T I O N  10 .14   -  SU B M I S S I O N  O F  PR O P O S A L   

 

Th e b idders  are  requi red  to  sub mit  the  proposa l  in  t h ree  en velopes  a t  th e  t ime  and  p l ace speci fi ed  in  

the  Tender  Docu men ts .   Th e fi rs t  en ve lope shal l  con tain  th e  qua l i f i cat ion  docu ment s ,  th e  second 

envelope th e  technical  p roposal  a s  requi red  under  Sect ion  7 .1  (b) ,  and  the  th i rd  envelope the  

f in anc ial  p roposal  a s  r equi red  under  Sect ion  7 .1  ( c) .    

 

SE C T I O N  10 .15   -  EV A L U A T I O N  O F  C O M P A R A T I V E  P R O P O S A L S   

 

P roposals  shal l  be  evalu at ed  in  th ree  s t ages:  S tage 1 ,  qual i f icat ion  docu ments ;  S tage 2 ,  the  technica l  

p roposal ;  and  Stage 3 ,  the  f inan cia l  p roposal .   Only those b ids  which  pass  t he  f i rs t  s tage wi l l  be  

considered  for  th e  secon d  s tage and  s imi lar ly,  on ly those which  pass  th e  second  s tage wi l l  be  

considered  for  th e  th i rd  s tage evaluat ion .   The  Agenc y/LGU wi l l  r e tu rn  to  th e  d isqu al i f i ed  b idders  

the  r emain ing  en velopes  unopened ,  to geth er  wi th  a  l e t t er  exp lain in g wh y they were  d i squal i f i ed .   

Th e cr i t er i a  fo r  evalu at io n  wi l l  fo l lo w Rule  5  fo r  the  qual i f i ca t ion  o f b idd ers  and  Rule  8  fo r  th e  

technical  and  f inan cia l  p ro posal s .   The t ime f rames u nder  Rules  5  and  8  sh al l  l i kewise  b e fo l lo wed.  

 

SE C T I O N  10 .16   -  D I S C L O S U R E  O F  T H E  P R I C E  P R O P O S A L   

 

Th e deci s ion  to  d i sc lose  the  pr i ce  or  f inan cial  p ro posal  o f  the  or igin al  p ro ponent  in  the  Tender  

Docu ment s  sh al l  be  mutu a l ly agreed  upon  between  the  Agen cy/LGU and  the  o r igin al  p roponent .   I f  

the  or igin al  p roponent ’ s  p r ice  proposal  was  no t  d i sclo sed  in  the  Tender  Do cu ments ,  i t  should  be 
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reveal ed  upon  the  openin g  of th e  f inanc ial  p roposal s  o f  th e  co mp arat ive  p roponents .   

 

SE C T I O N  10 .17   -  FA I L U R E  O F  A  W I N N I N G  C O M P A R A T I V E  PR O P O N E N T  T O  E N T E R  I N T O  

CO N T R A C T  

 

In  the  event  o f  r e fusal ,  i nab i l i t y  o r  fa i lu re  o f th e  winnin g co mparat ive  proponent  to  en ter  in to  

cont ract  wi th  th e  Agency/LGU wi th in  the  sp eci fi ed  t ime in  the  Tender  Do cu m ents ,  i t s  b id  secur i ty  

shal l  be  for fe i ted  in  favor  o f the  Agen cy/LGU.  In  such  an  event ,  the  Agency/LGU con cerned  sha l l  

consider  fo r  award  th e  b idder  wi th  the  next - ran ked  co mplyin g co mp arat ive  b id  which  i s  bet t er  than  

the  o ffer  o f  the  or ig inal  p roponent .  Th e or ig inal  p roponent  shal l  again  be given  the  r igh t  to  match  

the  co mp arat ive  proponen t ’s  b id .  I f  no  o ther  co mp arat ive  b id  i s  d ete rmined  to  be  bet ter  th an  the  

offer  o f  the  o r iginal  p roponent ,  the  p ro ject  shal l  immediat e ly be award ed  to  t he  or igina l  p roponen t .  

 

RULE 11  -  AWARD AND SIGNING OF CONTRACT  

 

SE C T I O N  11 .1   -  RE C O M M E N D A T I O N  T O  A W A R D   

 

Wi th in  th ree  (3)  cal endar  days  fro m the d at e  the  f in ancial  evalu at ion  sh al l  have b een  co mplet ed ,  the  

Agency/LGU PBAC wi l l  submit  to  the  Head  o f Agen cy/LGU a reco mmend at ion  o f award .  Th e PBAC 

wi l l  p repare  and  sub mit  a  det a i l ed  evaluat ion /assessmen t  repor t  on  i t s  d eci s ion  r egard in g th e  

evalu at ion  o f th e  b ids  and  explain  in  c l ea r  t erms th e  basi s  o f  i t s  r eco mmend at io ns .  

 

SE C T I O N  11 .2  -  DE C I S I O N  T O  AW A R D   

 

Wi th in  th ree  (3 )  ca lendar  days fro m th e sub miss ion  b y PBAC of the  r eco mmendat ion  to  award ,  the  

Head  o f Agency/LGU sh al l  dec ide on  the  award .    The appro va l  sh al l  b e  mani fes ted  b y s ign in g and  

i ssu in g th e  “Not ice  o f  Award”  to  th e  winning  P ro ject  P roponent  wi th in  f i ve  (5)  cal endar  d ays  fro m 

approval  th ereo f.  

 

Al l  unsu ccess fu l  b idders  shal l  be  in fo rmed in  wri t in g o f th e  decis ion  of the  Agen cy/LGU to  award  

the  pro ject  to  th e  winnin g P ro jec t  P roponent .  Such  deci s ion  sha l l  be  mad e ava i lab l e  to  th e  publ ic  

wh en  requested .  

 

SE C T I O N  11 .3  -  NO T I C E  O F  A W A R D   

 

Th e “Not i ce  o f  Award ”,  which  i s  i s sued  b y the  Head  of Agen cy/LGU,  sh al l  i nd icat e ,  amon g o thers ,  

that  the  winnin g P ro ject  P roponent  must  sub mit  wi th in  twenty (20)  cal endar  days  fro m o ff ic ia l  

receip t  o f  the  “Not ice  o f Award”  the  fo l lo win g:   

 

a .  p rescr ib ed  per forman ce secur i ty;   

 

b .  p roof o f co mmi tment  o f th e  r equi red  equi ty cont r ibu t ion ,  as  speci f ied  b y the  Agen cy/LGU:  

 

i .  in  the  case  wh ere  the  P ro ject  P roponent  i s  a  corp orat ion  -  e.g . ,  t r easurer’ s  a f fid avi t  

at t es t in g  to  actu al  p aid -u p  cap i ta l ,  sub sc r ip t ion  agreement( s)  b etween  a  shareholder(s )  

o f  th e  P ro ject  P roponent  and  the  P ro jec t  P roponent   i t s e l f  cover ing sa id  equi t y 

cont r ibu t ion ,  o r  shareho lders  agreement  be tween  and  amongst  two (2)  o r  more 

shareholders  o f  th e  P ro jec t  P roponent  under takin g to  cont r ibu te/subscr ibe   th e  r equi red  

equi ty cont r ibu t ion ;  o r  

 

i i .  in  the  case  o f a  consor t iu m -  an  under takin g o f t he  memb ers  th ereo f to  in fu se   the  

requi red  equi ty cont r ibu t ion  to  the  conso r t iu m.  

 

c .  p roof o f f i rm co mmitment s  fro m reputab le  f in anc ial  ins t i tu t ion  to  provid e su ffi c i en t  c red i t  

l ines  to  co ver  the  to ta l  e s t imated  cost  o f  the  p ro ject ;   

 

d .  in  the  case  o f  a  consor t iu m,  the  agreement  ind ica t ing th at  th e  members  are  jo in t ly  and  

several ly  l i ab le  for  th e   ob l igat ions  o f  the  P ro ject  P roponent  under  the  cont rac t ;  o r  

 

e .  in  case  a  sp eci a l  purpo se  co mp an y (SPC) i s  fo rmed  for  purposes  o f  under t akin g th e  pro j ect ,  

p roof o f regi s t r a t ion  in  accordan ce wi th  Phi l ipp ine l aws.  

 

f .  such  o ther  condi t ion s  imp osed  b y the  Agen cy/LGU.  

 

 Fai lu re  to  sub mit  th e  r eq ui rement s  wi th in  the  prescr ib ed  twenty (20) -calend ar  day p er iod  

wi l l  r esu l t  in  con fiscat ion  of the  b id  secur i ty .  With in  f ive  (5)  cal endar  d ays  u pon  receip t  o f  

the  foregoin g r equi rement s  fo r  award ,  th e  Head  o f Agency/LGU shal l  det ermine and  no t i fy 

the  winnin g b idder  o f i t s  co mpl ian ce o f  a l l  the  condi t ions  s t a t ed  in  the  said  no t ice .  
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SE C T I O N  11 .4  -  PU B L I C  D I S S E M I N A T I O N  O F  B I D D I N G  RE S U L T S  

 

Th e PBAC sha l l  post  the  no t ice  o f award  and/or  b idd ing r esu l t s  in  the  PHILGEPS,  web si t es  o f  PPP 

Center  and  o f th e  Agency/LGU,  i f  an y,  wi th in  seven  (7)  cal endar  days  fro m the i ssu ance o f Not ice  

of Award .   

 

SE C T I O N  11 .5  -  FO R M A T I O N  O F  SP E C I A L  P U R P O S E  C O M P A N Y  (SPC)  

 

Th e concern ed  Agency/LGU may requi re  the  win ning P ro ject  P roponent  to  incorporat e  wi th  the  

Secur i t i es  and  Exchan ge Co mmission  (SEC) in  accordance wi th  appl i cab le  Phi l ipp ine laws.   The 

corpora t ion  that  wi l l  be  creat ed  sh al l  a ssu me and  acced e to  a l l  th e  r i gh ts  and  ob l igat ions  o f the  

winning P ro ject  P roponent ,  P rovided ,  tha t :  

 

a .  the  winning P ro jec t  P roponent  subscr ib es  to  and  pays  fo r  a  s ign i fi can t /p r incip al  

sharehold ing  or  cont ro l l i ng in t eres t  in  th e  corpo rat ion ,  sub ject  to  th e  na t ional i t y  and  

own ersh ip  requi rement s  under  the  Cons t i tu t ion  and  o ther  appl i cab le  laws .   Th e requi red  

level  o f  sh are  o wnersh ip  may b e ind icat ed  in  the  tender  docu ment s  o r  det ermined  as  a  

condi t ion  pr ior  to  cont ract  award ;  

 

b .  in  the  case  o f a  consor t iu m,  a l l  members  th e reo f sh al l  p resen t  p roo f o f cont ractu al  o r  o th er  

legal ly  b ind ing  t i es  to  o r  re la t ionsh ips  wi th  the  corporat ion  fo r  th e  d evelop ment  and  

implementa t ion  o f the  pro jec t  in  accordan ce wi th  thei r  sub mit t ed  busin ess  p lan ,   e .g . ,  fo r  

faci l i t y  o wners /d eve loper s /equ i ty in vestor s  -  subscr ip t ion  to  and  paymen t  fo r  a  s ign i f ican t  

numb er  o f shares  in  the  co rporat ion ;   fo r  Contractor s  o r  operators  -  b ind ing appoin tment  and  

under takin g to  b e  the  Contrac tor /operator  o r  du ly s ign ed  en gin eer in g,  p rocuremen t  and  

Const ru ct ion  (E PC) cont ract /operat ion  and  main tenan ce agreement ;   fo r  f in ancia l  

ins t i tu t ions  -  l e t t er  o f  f i rm co mmitmen t  to  r a ise  o r  p rovide f inan cin g to  the  pro j ect ;  

 

c .  an  access ion  under t aking  i s  executed  b y the  corporat ion  and  the  winning p roponent  in  favor  

o f th e  Agency/LGU making the  corporat ion  pr incipal ly  l i ab le  fo r  the  p er fo rmance o f th e  

winning P ro ject  P roponent ’s  ob l iga t ions  under  the  Not ice  o f Award  and/or  th e  cont ract .  

 

SE C T I O N  11 .6  -  W I T H D R A W A L /S U B S T I T U T I O N  O F  A  M E M B E R   

 

Subject  to  the  appro val  o f  the  Agency/LGU ,  an y member  o f the  consor t iu m,  or  a  shareholder  o f th e  

SPC creat ed  (who was a  memb er  o f such  consor t iu m) ,  o r  i t s  p re -qual i f ied  Cont ractors  may wi thdraw 

as  such  pr ior  to  award  o f the  pro j ect  o r  an y t ime dur in g the  cont ract  t erm,  pro vided  that ,  th e  

remain in g memb ers  o r  sharehold er s  are  s t i l l  l egal ly ,  t echnical ly ,  and  f inancial ly  capable  o f  

success fu l ly  ca rryin g ou t  the  implementa t ion /operat ion  of  th e  pro j ec t .  Th e Agen cy/LGU sh al l  h ave  

the  d iscret ion  to  a l lo w subst i tu t ion  o f memb ers  o r  shareholders  a ft er  p re -q ual i f i cat ion ;  p ro vided  

that ,  th e  subst i tu t e  h as  eq ual  o r  b et t er  qu al i f i cat ion s  than  the  wi thdrawing  memb er  or  sh areholder ;  

p rovided  fu r the r ,  th at  th e  Agency/LGU shal l  und er t ake n ecessary procedu re  to  d ete rmin e th e  

qual i f i ca t ion  o f the  subst i t u te .  

 

A wi thdrawal  mad e in  vio l a t ion  o f th is  sect ion  sha l l  be  a  g round  for  d i squal i f i cat ion  or  can cel la t ion  

of th e  cont ract ,  as  the  case  may be,  and  for fe i tu re  of the  proponent ' s  b id  o r  pe r forman ce secur i ty.  

Th e Agency/LGU sha l l  in form in  wri t in g th e  PPP  Center  o f  such  chan ges  fo r  moni tor ing purposes .  

 

SE C T I O N  11 .7  -  VA L I D I T Y  O F  B I D S /R E T U R N  O F  B I D  SE C U R I T Y  

 

Th e execut ion  of th e  cont ract  sh al l  be  mad e wi th in  the  per iod  of the  va l id i ty o f the  b id  secur i ty .  Th e 

requi red  b id  secur i ty  sh a l l  be  val id  for  a  reason able  pe r iod  bu t  in  no  case  beyond  one  hundred  

e igh ty (180)  cal endar  days  fo l lo win g th e  openin g o f the  b i ds .   Bid  secur i t ie s  shal l  be  r e turned  to  the  

unsuccess fu l  b idd er s  as  so on  as  th e  cont ract  i s  s ign ed  b y the  winnin g b idder .   

 

SE C T I O N  11 .8  -  EX T E N S I O N  O F  VA L I D I T Y  O F  B I D S   

 

Wh en an  extension  o f val id i ty o f  b ids  i s  consid ered  necessa ry,  those who submit ted  b ids  shal l  be  

request ed  in  wri t ing to  ext end  the  va l id i ty o f th e i r  b ids  be fore  th e  expi ra t ion  date .   Ho wever ,  

b idders  shal l  no t  be  a l lo wed to  modi fy o r  r ev ise  the  pr ice  or  o the r  subs tan ce o f  thei r  b id s .    

  

Bidder s  sh al l  h ave th e  r igh t  to  re fu se  to  gran t  su ch  an  ex ten sion  wi thout  fo r fe i t in g the i r  b id  

secur i ty ,  bu t  those who a re  wi l l ing to  extend  th e  val id i ty o f th ei r  b ids  should  be requi red  to  pro vide  

a  su i t ab l e  ext ens ion  of  b id  secur i ty .   

 

SE C T I O N  11 .9  -  FA I L U R E  O F  B I D D I N G   

 

In  the  case  o f so l i c i t ed  b ids ,  w hen  no  co mplyin g b ids  are  r eceived  or  in  case  of fa i lu re  to  execute  
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the  cont ract  wi th  a  qual i f i ed  and  cont ract in g b idder  due to  the  r e fusal  o f  th e  la t ter ,  th e  b idd ing shal l  

be  decla red  a  fa i lu re .   In  such  cases ,  the  pro j ect  sh al l  be  sub jec ted  to  a  r e -b idd ing.  

 

RULE 12  -  CONTRACT APPROVAL AND IMPLEMENTATION  

 

SE C T I O N  12 .1  -  EX E C U T I O N /AP P R O V A L  O F  T H E  CO N T R A C T  

 

Th e au thor i zed  s igna tory( i es)  o f  the  winnin g b idd er  and  the  Head  o f  Agency/LGU sha l l  execute  and  

s ign  the  cont rac t  fo r  the  p ro ject  as  appro ved  in  acco rdance wi th  Sect ion  2 .8 ,  wi th in  f i ve  (5 )  ca lend ar  

days  fro m receip t  b y th e  winning b idd er  o f th e  n o t ice  f ro m the Agen cy/LGU th at  a l l  condi t ions  

s ta t ed  in  th e  Not ice  o f Award  have been  co mpl i ed  wi th .   

 

Consis t en t  wi th  Art ic l e  11 59  of the  New Civi l  Code,  the  cont rac t  i s  th e  law be tween  the  p ar t i es  and  

the  pa r t i es  shal l  pe r form thei r  r espect ive  pres t a t ions ,  ob l igat ions ,  and  under takin gs  thereunder  wi th  

u tmost  good  fa i th  wi th  th e  end  in  vi ew o f a t t a in in g the  ob ject ive  h ereo f.   An o r igin al  s igned  cop y o f  

the  cont ract  sh al l  be  sub mit ted  to  the  Appro ving  Bod y and  the  PPP  Center  wi th in  f i ve  (5)  ca lendar  

days  a ft er  s ign ing thereo f b y the  Agen cy/LGU.     

 

In  the  event  o f  r e fusal ,  i nab i l i t y  o r  fa i lu re  o f th e  winning b idder  to  en t er  in to  cont ract  wi th  the  

Go vern ment  wi th in  the  t ime pro vided  the re fo r ,  the  Agen cy/LGU concern ed  shal l  fo r fe i t  i t s  b id  

secur i ty .  In  such  an  event ,  the  Agen cy/LGU concerned  sh al l  consider  the  b idder  wi th  th e  next  

ran ked  co mplyin g b id .  I f  the  same sh al l  l i kewise  re fuse  or  fa i l  to  en t er  i n to  cont ract  wi th  the  

Go vern ment ,  i t s  b id  secu r i ty shal l  l i kewise  be forfe i t ed  and  the  Agency/LGU con cerned  sh al l  

consider  th e  n ext  ran ked  co mplyin g b id ,  and  so  on  un t i l  a  con t ract  sha l l  h ave  been  en tered  in to .  In  

the  event  th at  th e  concerned  Agency/LGU is  un able  to  execute  the  cont ract  wi th  an y o f th e  

co mplyin g b idder s ,  a  fa i l u re  o f b idd ing wi l l  be  decla red  and  the  pro ject  may be sub jected  to  a  r e -

b idd ing.  

 

SE C T I O N  12 .2  -  OT H E R  AP P R O V A L S  F O R  C O N T R A C T  

 

Th e P ro ject  P roponent  sh al l ,  a s  may b e requi red  under  the  exi s t in g l aws,  ru les  and  regulat ions  

secure  an y and  al l  o th er  approval s  fo r  th e  cont rac t  o r  the  implementat ion  the reo f fro m govern men t  

agen cies  o r  bodies  in clud ing the  Regula tor  in  the  case  o f Publ i c  Ut i l i t y P ro ject s .  This  in cludes  

secur in g the  necessary an d  appropr ia t e  envi ron men tal  c l earances  fro m the DENR pr ior  to  actu al  

p ro jec t  Const ru ct ion .  The  DENR sh al l  act  on  the  envi ron mental  c l earance of  the  pro ject  wi th in  the  

t ime fr ame p resc r ibed  in  and  fo l lo wing  the  gu id el in es  o f DENR Ad minis t ra t i ve  Order  No.  96 -37  and  

subsequ ent  gu id el in es  as  may be i ssu ed  fro m t ime to  t ime .  The Agency/LGU may pro vide th e  

necessa ry ass is t ance to  th e  P ro ject  P roponent  in  secur in g a l l  th e  r equi red  c l ea ran ces .  Th e cont ract  

shal l  p rov ide mi l es tones  in  secur in g such  o th er  ap prova ls  requi red  fo r  the  implemen tat ion  o f the  

cont ract .  

 

SE C T I O N  12 .3  -  GR A N T  O F  FR A N C H I S E   

 

Subject  to  the  p rovi s ions  of th e  Con st i tu t ion  and  o ther  ex is t in g l aws,  ru les  and  regulat ions ,  once a  

cont ract  i s  executed  b y the  P ro ject  P roponent  and  the  Agency/LGU,  a  p resu mpt ion  a r i ses  th at  the  

publ ic  in t eres t  wi l l  b e  served  b y the  imp lementat ion  o f th e  pro j ect  co vered  th e reb y,  and  immediate ly  

upon  appl icat ion  b y th e  P ro ject  P roponent ,  the  Regulator  sh al l  au to mat i cal ly  gran t  in  favor  o f the  

P ro ject  P roponent  a  Franchise  to  op erate  the  faci l i t y  and  co l l ec t  the  to l l s ,  fees ,  ren t a l s ,  an d  o th er  

charges  s t ipu lat ed  under  t he  cont ract .  

 

Provided  that ,  i f  the  f inal  approval  o f  the  f r anchi se  b y the  r egulator  sha l l  r esu l t  in  a  d ecrease  in  th e  

amount  o f  to l l s ,  fees ,  r en t a ls ,  and  o th er  ch arges  s t ip u lated  under  the  cont ract ,  the  go vern men t  shal l  

ensure  that  th e  P ro ject  P roponent  reco vers  th e  d i f ference between  the  amount  s t ipu lat ed  under  th e  

cont ract /p aramet r ic  fo rmu lae and  t he  amount  appro ved  b y the  r egulato r  o r  appropr ia t e  regulatory 

body th rough  measures  consis t en t  wi th  the  Const i tu t ion  and  o ther  appl icab le  l aws.  

 

SE C T I O N  12 .4  -  CO N T R A C T  EF F E C T I V I T Y   

 

Th e cont ract  sh al l  b e  e f f ect ive  upon  s ign in g thereof b y the  Head  o f Agency/LGU,  un less  anoth er  

date  i s  s t ipu la ted  th erein .       

 

SE C T I O N   12 .5  -  NO T I C E  T O  C O M M E N C E  

 

Th e con cerned  Agen cy/LGU ,  when  d eemed  necessary ,  sh al l  i ssu e th e  “Not ice  to  Co mmen ce 

Implementat ion” o f  the  pro ject  to  th e  proponent  with in  a  r easonable  p er iod  to  be  de termin ed  b y the  

Agency/LGUs and  s t a t ed  in  the  cont ract .  

 

SE C T I O N  12 .6  -  PR E P A R A T I O N  A N D  AP P R O V A L  O F  DE T A I L E D  E N G I N E E R I N G  D E S I G N   

 

Wh ere  the  pro j ect  in volves  design ,  the  P ro ject  P roponent  sha l l  be  responsib l e  for  the  prepa ra t ion  o f 
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the  de ta i led  en gineer ing  design s  and  p lan s  based  on  the  prescr ib ed  min imu m d esign  and  p er forman ce  

s tand ards  and  sp ec i fi cat ions  and  sh al l  sub mit  the  same to  the  Agen cy/LGU concern ed .  

 

Th e Agency/LGU con cern ed  sh al l  revi ew the  det a i l ed  engineer in g d esign s  and  p lans  prep ared  b y th e  

P ro ject  P roponent  in  terms  of i t s  co mpl i ance wi th  the  presc r ibed  s t andard s  and  speci fi ca t ions ,  and  i f  

found  acceptab le ,  sh al l  approve the  same for  in corporat io n  in  the  cont ract  to  be  s igned  b y th e  

P ro ject  P roponent  and  the  Agen cy/LGU.  Th i s  approval  b y the  Agen cy/LGU concern ed  

no twi ths t anding,  th e  P ro ject  P roponent  sha l l  be  so le ly r esponsib l e  for  th e  in tegr i t y  o f i t s  det a i l ed  

engin eer in g designs  and  p lans .   Th e a ppro val  the reo f b y the  Agen cy/LGU concerned  does  no t  

d imin ish  th is  r espons ib i l i t y ,  nor  does  i t  t ran s fe r  an y  par t  o f  su ch  r espons ib i l i t y  to  the  Agency/LGU 

concerned .      

 

In  the  case  o f  local  p ro j ect s ,  th e  LGU concerned  shal l  ensu re  th at  th e  t echnical  d es ig n s ,  p lan s ,  

speci fi cat ions ,  and  re l a t ed  aspects  n ecessary fo r  the  pro j ect ’s  Const ru ct ion ,  operat ion  and  

mainten ance  sh al l  be  b ased  on  re levant  local  and  nat ional  po l i c ies ,  s tan dards  and  gu id el ines .  

Moreover ,  the  LGU sha l l  consu l t  wi th  appropr ia t e  nat ional  r egulatory bodies  regard in g nat ion al  

po l ic ies ,  s tand ards ,  and  gu idel ines  in  gran t in g the  necessary F ran chise .   

 

SE C T I O N  12 .7  -  PR O J E C T  C O N S T R U C T I O N   

 

Th e P ro ject  P roponent  shal l  bu i ld  the  faci l i t y  in  accord ance wi th  the  design  and  per forman ce  

s tand ards  and  speci fi ca t ions  prescr ib ed  in  the  ap proved  de ta i led  en gin eer ing design .   For  th is  

Const ru ct ion  s t age,  the  P ro ject  P roponent  may engage the  servi ces  o f fo reign  and/or  F i l ip ino  

Contractor s  th at  co mp ly wi th  th e  requi rement s  as  p rescr ib ed  under  Sec t ion  5 .4  (a)  and  (b) .   In  th e  

case  o f fo reign  Contrac tors ,  F i l ip ino  labor  shal l  be  emplo yed  in  the  d i f fe ren t  phases  o f the  

Const ru ct ion  works  wh ere  F i l ip ino  ski l l s  are  avai l ab le .   Hir in g o f labor  sh al l  be  sub ject  to  exi s t in g 

labor  l aws,  ru l es  and  r egulat ions .  

 

SE C T I O N  12 .8  -  PE R F O R M A N C E  SE C U R I T Y  F O R  CO N S T R U C T I O N  WO R K S   

 

To  gu aran tee  the  fa i th fu l  per forman ce b y the  P ro jec t  P roponent  o f i t s  ob l igat ions  under  the  cont ract ,  

includ ing  the  prosecu t ion  o f th e  Cons t ruc t ion  works  r e la ted  to  th e  pro j ect ,  the  P ro ject  P roponent  

shal l  post  a  p er formance guaran tee  in  favor  o f  the  Agen c y/LGU concern ed ,  wi th in  the  pe r iod  and  in  

the  fo rm and  amount  s t ip u lated  in  th e  Not i ce  o f Award .  The  Agency/LGU shal l  d et ermine  which  

form o f  pe r forman ce secur i ty  i t  wi l l  r equi re  which  may b e in  cash ,  b an k dra ft  o r  gu aran tee  

con fi rmed b y a  lo ca l  bank ( in   the  case  o f fo reign  b idders  bonded  b y a  foreign  bank) ,  le t ter  o f  cred i t  

i ssu ed  b y a  r eputab le  b ank,  sure ty bond  cal l ab le  on  demand i ssu ed  b y the  GSIS  or  b y surety or  

insuran ce co mp anies  du ly accred i t ed  b y the  Off ice  of th e  Insuran ce Co mmissio ner ,  o r  a  co mb in at ion  

thereo f,  in  accordan ce wi th  the  fo l lo wing schedules :  

 

a .  Cash ,  i r r evocable  l e t t er  o f  cred i t ,  ban k dra ft  -  a  min imu m o f  two  percen t  (2 %) o f  the  to ta l  

P ro ject  Co st .   

 

b .  Ban k Gu aran tee  -  a  min imu m o f f i ve  pe rcen t  (5 %)  o f  the  to t a l  P ro jec t  Cos t .  

 

c .  Surety Bond -  a  min imu m of t en  pe rcen t  (10 %) o f  th e  to t a l  P ro jec t  Cos t .  

 

Th e per forman ce gu aran tee  sh al l  b e  val id  up  to  accep tance b y the  Agen cy/LGU o f the  faci l i t y .  

 

SE C T I O N  12 .9  -  PE R F O R M A N C E  SE C U R I T Y  F O R  OP E R A T I O N S  

 

For  p ro jects  where  th e  proponent  o r  o ther  th i rd  p ar t ies  sha l l  operat e  the  p ro j ect ,  the  Agen cy/LGU 

shal l  det ermine  wh ether  the  P ro jec t  P roponent  wi l l  post  a  pe r forman ce  secur i ty  fo r  operat ion s ,  

s imul tan eously wi th  th e  accep tance of th e  faci l i t y .  Th e per fo rmance secu r i ty for  opera t ions  wi l l  be  

i ssu ed  to  guaran tee  th e  proper  operat ion  of th e  pro j ect  in  accordan ce wi th  the  operat in g parameter s  

and  speci fi cat ions  under  the  cont rac t .  Th e Agency/LGU shal l  de te rmin e the  amount  bu t  the  form 

shal l  b e  in  accord ance wi th  the  preced in g sect ion .  This  per fo rmance  secu r i ty  for  operat ion s  sha l l  be  

va l id  n inety (90)  cal endar  days  a ft er  th e  tu rn -over  o f th e  faci l i t y ,  as  contemplated  in  Sect ion  12 .23 ,  

o r  as  ma y be pro vid ed  in  t he  cont ract  whichever  i s  l onger .  

 

SE C T I O N  12 .10  -  RE V I E W  O F  PR O J E C T  C O N S T R U C T I O N ,  OP E R A T I O N  A N D  M A I N T E N A N C E   

 

Th e Agency/LGU may inspect  and  ch eck,  f ro m t ime to  t ime ,  the  pro j ect  to  dete rmin e wh eth er  th e  

pro jec t  i s  const ruct ed ,  operat ed  and  main t ain ed  in  acco rdan ce wi th  the  approved  p lans ,  

speci fi cat ions ,  s t andard s  and  costs  under  th e  cont rac t .   

 

In  the  event  th at  the  Agency/LGU concerned  sh al l  f ind  an y d evia t ion  f ro m or  non -co mpl i ance wi th  

the  appro ved  p lan s ,  sp eci fi cat ions  and  s tand ards ,  i t  shal l  b r in g th e  same to  the  a t t en t ion  o f th e  

P ro ject  P roponent  fo r  the  necessary cor rect ive  act ions .  Fai lu re  of th e  P ro jec t  P roponent  to  correct  

the  devia t ion  wi th in  the  t ime prescr ibed  b y th e  Agency/LGU may be a  g round  for  the  r esci ss ion /  
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termina t ion  of the  cont ract ,  in  accordan ce wi th  Sect ion  12 .21  (b)  o f  these  Revised  IRR.   Such  

technical  sup ervi s ion  b y the  Agency/LGU concern ed  shal l  no t  d imin ish  th e  s in gula r  r espons ib i l i t y  o f 

the  P ro ject  P roponent  fo r  the  proper  Cons t ruc t ion ,  operat ion ,  and  main ten an ce o f th e  faci l i t y ,  nor 

does  i t  t ran s fer  an y par t  o f  that  r esp ons ib i l i t y  to  th e  Agency/LGU.  

 

SE C T I O N  12 .11  -  CO N T R A C T  VA R I A T I O N  

 

A cont ract  va r ia t ion  may b e a l lo wed b y th e  Head  o f t he  Agency/LGU,  P rovided ,  that :  

 

a.  Th ere i s  no  imp ac t  on  the  basi c  pa ramete rs ,  t erms and  condi t ions  as  approved  b y th e  

Appro vin g Bod y;  o r  

 

b .  Th ere  i s  no  in crease  in  th e  agreed  fees ,  to l l s  and  charges  or  a  d ecrease  in  the  Agency/LGU’s  

revenu e or  p ro fi t  sh are  der ived  fro m th e pro j ec t ,  except  as  may b e a l lo wed under  a  

parametr i c  fo rmula  in  th e  cont ract  i t se l f ;  o r  

 

c .  Th ere i s  no  reduct ion  in  the  scope  o f wo rks  or  per forman ce s t andard s ,  o r  fundamenta l  

chan ge  in  th e  cont ractu al  ar r an gement  nor  exten sion  in  the  cont ract  t erm,  except  in  cases  o f  

b reach  on  the  p ar t  o f  the  Agency/LGU o f i t s  ob l iga t ions  under  th e  cont ract ;  o r  

 

d .  Th ere i s  no  addi t iona l  Go vern men t  Under t akin g,  o r  increase  in  the  f inan cial  exposure  o f th e  

Go vern ment  under  th e  pro j ect .  

 

Upon due d i l ig en ce  and  reco mmend at ion  o f  the  H ead  or  Agency/LGU,  cont rac t  var i a t ions  no t  

covered  b y above  sh al l  undergo  appro va l  b y th e  Appro ving  Bod y in  t erms  o f th e  imp act s  on  

go vern men t  under takin gs / expo sure ,  pe r forman ce s t andard s  and  servi ce  ch arges .  Fai lu re  to  secure  

c learance/ appro val  o f  the  Head  of Agen cy/LGU or  Approvin g Bod y as  p rov ided  in  th is  sec t ion  shal l  

render  the  cont rac t  var ia t i on  vo i d .  

 

Th e Agency/LGU sh al l  r epor t  to  the  Appro ving  Bod y and  the  PPP  Cente r  on  an y cont ract  var i a t ions  

includ ing those appro ved  b y the  Head  o f Agen cy/LGU.  

 

SE C T I O N  12 .12  -  M I L E S T O N E S  

 

Th e P ro ject  P roponent  shal l  execute  the  pro j ect  in  accordan ce wi th  pre -d ete rmined  mi les tones .   

Fai lu re  b y th e  P ro ject  P roponent  to  co mply wi th  these  mi l es ton es  may resu l t  t o  cont ract  rescis s ion  

and  fo r fe i tu re  of th e  per forman ce secur i ty o f th e  proponent ,  i n  accordan ce wi th  Sect ion  12 .21  (b)  

hereo f .   

 

SE C T I O N  12 .13   -  RE L E A S E  O F  P E R F O R M A N C E  SE C U R I T Y  

 

 a .  Performance  Secur i ty  for  Const ru ct ion  Works  

 

Upon co mple t ion  of con st ruc t ion  works ,  the  Agency/LGU shal l  i ssu e a  “Cer t i f i ca te  o f  

Co mplet ion .” Within  a  per iod  o f no  more than  one (1)  year  a ft er  i t s  i ssu ance,  the  

Agency/LGU  sh al l  i s sue  a  “Cer t i f icat e  o f  Acceptance” upon  fin al  accep tan ce  th at  th e  pro j ec t  

had  been  co mp let ed  in  accordance wi th  the  agreed  s t andard s  and  speci fi cat ions .   

 

Th e P er formance  Secur i ty for  Const ruct ion  Works  sh al l  be  r e l eased  b y th e  Agen cy/LGU 

concerned  a ft er  the  i ssu ance o f the  "Cer t i f i cate  o f  Acceptance" o f the  Cons t ruct ion  works  

provided  that  th ere  are  no  c la ims fi led  again st  th e  P ro ject  P roponent  o r  i t s  Con t ractor .  

 

As may be agreed  upon  in  the  cont ract ,  a  por t io n  of the  P er forman ce Secur i ty  shal l  be  

re l eased  upon  co mpl i ance wi th  co rresponding mi l es tones .  

 

 b .  Performance  Secur i ty  for  Operat ions   

 

Th e Per forman ce  Secur i ty  for  Op erat ions  sha l l  b e  r e l eased  b y the  Agen cy/LGU concerned  on  

the  t ran s fer  dat e  o f the  faci l i t y ,  p ro vided  th at  there  are  no  c l a ims fi led  again st  the  P ro jec t  

P roponent  and  i t s  Cont ractor .  

 

SE C T I O N  12 .14   -  L I Q U I D A T E D  DA M A G E S    

 

Wh ere  the  P ro ject  P roponent  fa i l s  to  sa t i s factor i l y co mplet e  the  work on  or  be fore  co mplet ion  dat e ,  

includ ing  an y exten sion  or  grace  per iod  du ly gran ted ,  o r  meet  th e  operat ing  per formance s tand ard  as  

p rescr ib ed  in  th e  cont ract ,  the  P ro ject  P roponent  shal l  pay the  Agen cy/LGU concern ed  l iqu idat ed  

damages ,  a s  sp eci fi ed  in  t he  cont rac t  a s  an  ind emni ty and  no t  b y way o f pen al ty.  The p er fo rmance  

secur i ty  fo r  const ru ct ion  wo rks  or  fo r  op erat ions ,  a s  the  case  may b e,  ma y be  appl i ed  to  an swer  for  

an y l iqu idat ed  dama ges  due to  the  Agen cy/LGU.  
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During the  Cons t ruc t ion  per iod ,  the  amount  o f l iq u idated  damages  due for  every ca lendar  day o f  

delay b eyond  the  co mpl  e t ion  dat e  wi l l  be  det ermin ed  b y th e  Agen cy/LGU  b ased  on  the  formula  in  

the  cont ract .  Dur ing  the  operat ion  per iod ,  th e  amount  o f l iqu idat ed  damages ,  wh ich  wi l l  be  

dete rmin ed  b y th e  Agency/LGU,  sh al l  b e  b ased  on  the  pr in cip le  o f fa i r  co mp ensat ion  for  damages  

wh ich  the  Agency/LGU wi l l  sus ta in  as  a  r esu l t  o f  the  P ro jec t  P roponent ’s  fa i lu re  to  mee t  i t s  

obl iga t ions .  

 

Th e imposi t ion  and  co l l ec t ion  o f l iqu id ated  damages  sh al l  be  wi thout  p rejud ice  to  th e  r igh t  o f  th e  

Agency/LGU concerned  to  resc ind  the  cont ract  an d  proceed  wi th  the  p rocedures  presc r ibed  under  

Sect ion  12 .21  (b) .  

 

SE C T I O N   12 .15  -  RE P A I R  A N D  M A I N T E N A N C E  CO S T S   

 

Th e P ro ject  P roponent  shal l ,  wi th in  the  cont ract  t erm and  the  warran ty pe r iod  prescr ib ed  under  

Sect ion  12 .23 ,  under take the  necessary and  approp r ia t e  r epa i r  and  main ten ance o f the  pro j ec t ,  in  

accordan ce wi th  the  design  and  pe r forman ce  s t andards ,  and  o ther  t erms  presc r ibed  in  the  appro ved  

cont ract ,  in  o rder  to  ensure  th at  th e  fac i l i t y  operates  a t  th e  desi r ed  l eve l  o f  servi ce .   For  th i s  

purpose,  and  where  appl i cab le ,  a  por t ion  o f th e  p ro ject ' s  revenues  equiva len t  to  the  cost  o f  the  

pro jec t ' s  r epai r  and  main t enan ce,  as  ind icat ed  in  the  P ro ject  P roponent ' s  b id  proposal  sh al l  be  set  

as id e  and  r eserved  exclu s ively for  r epai r  and  main tenan ce cost s  o f  the  pro j ect .   For  faci l i t y ,  an  

escro w account  may b e es t ab l i sh ed  for  th e  purpose.   

 

SE C T I O N  12 .16  -  RE P A Y M E N T  SC H E M E S  

 

12 .16 .1   General  Class i f i cat ion  

 

Th e rep ayment  sch emes fo r  the  pro ject s  sh al l  dep en d  on  the  cont ractua l  ar ran gement  as  fo l lo ws  

or  as  ma y be appro ved  b y the  Appro vin g Bod y:  

 

a .  For  p ro jects  und er t aken  th rough  BOT,  CAO,  DOT,  ROT,  BOO and  ROO arrangement s ,  th e  

P ro ject  P roponents  may b e r epa id  b y au thor iz ing  i t  to  co l lect  r easonable  to l l s ,  fees ,  and  

charges  for  a  f i xed  te rm.  In  the  case  o f BOT,  CAO,  DOT,  ROT arran geme nts ,  su ch  te rm 

shal l  in  no  case  exceed  f i f t y  (50)  year s .  Ho wever ,  fo r  BOO and  ROO arrangemen ts ,  t he  

P ro ject  P roponent ,  upon  renewal  o f i t s  Franchi se  or  cont ract  wi th  the  Agency  or  LGU,  may 

be a l lo wed to  cont inue  co l lec t ing  to l l ,  fees ,  charges  and  r en tal s  fo r  the  op erat ion  o f th e  

faci l i t y  o r  the  pro vi s ion  o f  the  servi ce .  

b .  For  p ro ject s  under t aken  th ro ugh  BTO arran gement  -  the  P ro ject  P roponent  may be r epa id  b y 

e i the r  o f the  fo l lo wing two opt ions:  F i rs t  Opt ion  -  t he  Agen cy/LGU provid es  Amort izat ion  

as  may b e appropr ia te  an d  reason able .  Tol l s ,  fees ,  ren t a l s  and  ch arges  that  the  P ro jec t  

P roponent  may co l l ect  wh i le  opera t ing  the  faci l i t y  on  behal f  o f  the  Agency/LGU may b e 

appl ied  d i r ec t ly to  the  Amort i za t ion .  Moreo ver ,  th e  Faci l i t y  operato r  may b e rep aid  b y th e  

Agency/LGU throu gh  a  management  fee  as  may b e in corpora ted  in  the  management  cont ract  

en te red  b et ween  the  Agency/LGU and  the  P ro ject  P roponent ;  Second  Opt ion  -  the  P ro jec t  

P roponent  may be a l lo wed to  d i rect ly co l l ect  to l l s ,  fees ,  ren t a l s  and  charges  fo r  a  f i xed  
term.  

c .  For  p ro jec ts  under t aken  th rough  BT and  BLT arran gements  -  th e  P ro ject  P roponent  ma y be  

repa id  b y th e  Agency/LGU  through  Amort izat ion  as  may b e appropr ia t e  and  reasonable .  

 

d .  Wh ere appl i cab le ,  th e  proponent  may l ikewise  be  repa id  in  the  fo rm o f  a  share  in  th e  

revenu e of th e  pro ject  o r  o ther  non -monetary payments ,  such  as ,  bu t  no t  l imi t e d  to  the  gran t  

o f  co mmercial  develop ment  r igh ts  o r  the  gran t  o f  a  por t ion  or  percen tage o f the  recl a imed 

land ,  sub ject  to  cons t i tu t ional  requi remen ts .  

     

e .  For  p ro ject s  under t aken  th rough  ar ran gemen ts  no t  enu merated  under  th i s  Ac t  and  IRR but  

approved/au thor ized  b y th e  NEDA Board ,  the  P ro ject  P roponent  may b e rep aid  th rough  an y 

sch emes  as  r eco mmended  b y the  ICC and  approved/au thor ized  b y th e  NEDA Bo ard .  

 

12 .16 .2   Tol l s ,  fees ,  r en ta l s  and  charges    

 

Th e proposed  to l l s ,  fees ,  and  charges  sh al l  b e  con s idered  b y th e  Agency/LGU in  the  eva luat ion  

of  the  b id ,  t aking  in to  account  the  r easonableness  thereo f to  the  end -u ser s  o f  the  faci l i t y .  Th e  

to l l s ,  fees ,  ch arges  and  ren tals  th at  a  P ro ject  P roponent  may charge for  th e  use  o f th e  faci l i t y  

shal l  b e  those  as  appro ved  b y the  Appro vin g Bod y ,  r esu l t ing f ro m th e b idd ing,  and  incorpora ted  

in  the  cont ract ,  which ,  sh al l  b e  upheld ,  adopted ,  accorded  u tmost  weight ,  o r  recognized  b y the  

Regula tor .  
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12 .16 .3  Remit t ance o f Earn in gs  or  Other  Amounts  Due to  a  Foreign  P ro jec t  P roponent  

 

Th e r emi t tan ce o f  earn in gs  and  o ther  amounts  du e to  a  fo re ign  proponent  under  the  cont ract  

shal l  be  in  accord ance wi th  per t in en t  l aws,  ru l es  an d  regula t ions  esp ec ial ly  t hose i ssu ed  b y the  

BSP .  

 

SE C T I O N  12 .17  -  RE V E N U E  SH A R I N G   

 

Th e Agen cy/LGU concern ed  may share  in  th e  r even ue fro m the operat ion  of t he  P ro ject  P roponent  in  

the  form o f e i ther  a  f i xed  fee  or  a  ce r t a in  percen tage of th e  gro ss  r evenu e or  a  co mbin at ion  o f bo th ,  

p rovided  that  th e  same i s  i nd icat ed  in  th e  b idd ing do cu ments  and  inc luded  in  t he  cont ract .  

 

SE C T I O N  12 .18  -  AD J U S T M E N T S  O F  T O L L S /F E E S / R E N T A L S /C H A R G E S   

 

Th e to l l s ,  fees ,  r en ta l s  and  charges  may b e sub jec t  to  ad ju stment  dur ing  th e  l i fe  o f th e  cont ract ,  

based  on  the  pre -de termin ed  fo rmula  prescr ibed  in  the  “In st ru ct ions  to  Bidders”  and  the  appro ved  

cont ract .  For  th i s  purpose,  p r io r  to  b idd ing,  th e  concerned  Agency/LGU shal l  secu re  e i the r  the  

advice  o f the  Regulator  o r  the  appro val  o f  the  Approvin g bod y or  bo th ,  as  the  case  mayb e,  fo r  such  

formula .  The moni to r in g of the  consi s ten cy o f th e  proposed  ad justments  o f t o l l s ,  fees ,  ren t a l s  and  

charges  wi th  th e  prescr ibed  ra t e  o f r e turn ,  i f  an y,  sh al l  be  und er t aken  b y the  appropr ia t e  regulatory  

body o r  Imp lemen t ing  Agency/LGU.  

 

P r ice  ind ices  sh al l  b e  b ased  on  th e  o ff i c ia l  i ssu ances  b y the  Nat ion al  S ta t i s t i cs  Off i ce  (NSO),  BSP ,  

Dep ar tment  o f Labor  and  Emplo ymen t  (DOLE) an d  o ther  sources  au thor i zed  by th e  Agency/LGU 

concerned  pr ior  to  b idd ing .  

 

Th e go vern ment  sha l l  ensure  that  the  pro j ec t  p roponent  recover s  the  d i f feren c e between  the  amount  

o f to l l s ,  fees ,  ren t a l s  an d  o ther  charges  as  s t ipu lated  or  co mputed  b ased  on  the  cont ract  and /or  

approved  parametr ic  fo rmulae and  the  amount  approved  b y th e  Regulator  o r  appropr ia te  r egulatory  

body th rough  measures  consis t en t  wi th  appl i cab le  laws and  the  const i tu t ion .  

 

SE C T I O N  12 .19  -  AU D I T  O F  CO L L E C T I O N S   

 

Al l  r evenues ,  sh are  and/o r  receip t s  pe r ta in ing to  or  accru in g to  the  Agency/LGU der ived  fro m an y  

pro jec t  p roposed  under  th e  Act  and  these  Revised  IRR,  in clud ing expendi tures  o r  use  o f fund s  and  

proper ty,  o wned  or  held  in  t rus t  b y,  o r  per t a in ing to  the  Go ve rn ment ,  shal l  be  sub jec t  to  

examina t ion  audi t  b y th e  Co mmission  on  Audi t  (COA),  in clud ing  i )  en sur in g th at  su ch  r evenu es ,  

share  and/or  r eceip t s  are  fu l ly and  proper ly accounted  for  and  r emi t t ed  to  th e  Agen cy/LGU,  and  i i )  

dete rmin in g i f  the  mandated  r e turn  on  r a te  b ase  i s  co mpl ied  wi th ,  in  th e  case  of n egot ia ted  cont ract s  

and  Publ ic  Ut i l i t y P ro ject s  which  are  natu ral  monopol ies .  

 

Al l  r evenues  and  r eceip t s  per ta in ing to  or  accru in g to  the  P ro ject  P roponent  shal l  b e  t r eat ed  as  

p r ivat e  funds  includ in g in teres t  o r  yie ld  thereon ,  wh ich  may be r emi t ted  d i rect ly  to  the  P ro jec t  

P roponent ,  as  may be  s t ip u lated  in  the  cont ract .  

 

SE C T I O N  12.20  -  AC C E S S I O N /D I V E S T I T U R E   

 

Subject  to  th e  appro val  o f  the  Approving B od y upon  due d i l i gence and  r eco mmend at ion  b y the  Head  

of Agen cy/LGU,  a  p ro ject  p roponent  may d ivest  o r  accede i t s  o wn ersh ip  and/or  r igh t s  to  a  p ro ject  

p rovided  th at ,  the  d ivest i t u re  o r  access ion  shal l  be  a ft er  th e  ho ld ing or  lock - in  per iod  which  shal l  be  

dete rmin ed  b y th e  Agen cy/LGU and  ind icated  in  t he  cont ract ,  and  pro vid ed  that ,  the  new pro ject  

p roponent  has  equal  o r  bet ter  qua l i f i cat ions  as  wi th  t he  previou s  pro ject  p ropon ent .  

 

A d ivestment / access ion  made in  vio l a t ion  o f th i s  sect ion  shal l  be  a  ground  for  d i squal i f i ca t ion  o f  

the  proponent  o r  cancel l a t ion  of t he  cont ract ,  a s  the  case  may b e,  and  for fe i tu re  o f the  proponent ' s  

b id  or  per formance secur i ty .  

 

Th e Agency/LGU sha l l  in form in  wri t ing the  PPP  Center  th e  ch an ge in  o wn ersh ip  for  moni tor in g  

purposes .    

 

SE C T I O N  12 .21  -  CO N T R A C T  TE R M I N A T I O N /RE S C I S S I O N   

 

Th e cont ract  may b e t erminated / resc inded  in  the  fo l lowing event s :  

 

a .  I f  th e  Agency/LGU con cerned  fa i l s  to  co mp ly wi th  an y majo r  ob l iga t ion  prescr ibed  in  th e  

approved  cont ract ,  and  such  fa i lu re  i s  no t  r emediab le  or  i f  r emediab le  sha l l  r emain  

unremedied  for  an  unreaso nable  l ength  o f t ime,  th e  P ro ject  P roponent  may,  wi th  pr io r  no t ice  

to  the  concerned  Agen cy/LGU,  speci fyin g th e  tu rn -over  dat e ,  t ermin ate  the  cont rac t .  In  such  

an  event ,  th e  P ro ject  P roponent  shal l  be  r easonably co mpen sat ed  b y th e  Go vern ment  for  

equ ival en t  o r  p ropor t ion ate  cont ract  cost ,  as  de f ined  in  the  cont ract  sub ject  to  (c)  b elo w.    
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b .  I f  the  P ro ject  P roponent  r e fuses  o r  fa i l s  to  per form an y o f  the  pro vi s ions  o f  the  appro ved  

cont ract  wi th  su ch  d i l i gence as  wi l l  en sure  th e  pro ject ' s  co mple t ion ,  opera t ion  and  

main t en ance in  accord an ce  wi th  the  p resc r ibed  t echnica l  and  p er fo rmance s tand ards  or  

o therwi se  fa i l s  to  sa t i s fy  an y o f the  cont ract  p ro vi s ions  includ in g co mpl i ance wi th  the  

prescr ib ed /agreed  mi les to ne act ivi t i e s ,  o r  co mmits  an y subst an t i a l  b r each  of th e  approved  

cont ract ,  th e  Agen cy/LGU shal l  no t i fy the  P ro jec t  P roponent  in  wr i t in g o f the  same and  i f  

no t  correct ed  wi th in  the  t ime speci fi ed ,  the  Agency/LGU concerned  may rescind  the  

cont ract .  In  su ch  an  event ,  the  Agency/LGU concern ed  may e i the r :  

 

i .  Take o ver  th e  faci l i t y;  o r  

 

i i .  Al lo w th e P ro ject  P roponent ' s  lend er s /c red i to rs /b anks  to  exerc ise  thei r  r igh t s  and  

in teres t s  under  the  lo an  an d  co l la teral  do cu ments  wi th  resp ec t  to  the  pro ject .  

  

In  an y case ,  the  Agen cy/LGU concern ed  sh al l  l i kewise  for fe i t  the  per formance secur i ty o f  

the  de fau l t in g P ro ject  P roponent .   

 

c .  In  the  even t  that  th e  pro jec t /cont ract  i s :  (a )  revo ked ,  cancel l ed ,  o r  termin ated  b y ( i )  the  

Agency/LGU in  accord ance wi th  th e  co nt ract  th rough  no  fau l t  o f  the  P ro jec t  P roponent  o r  

( i i )  b y mutu al  agreement ,  o r  (b )  revo ked  or  cancel ed  b y a  cour t  b y f inal  jud gment  th rou gh  

no  fau l t  o f  th e  P ro ject  P roponent ,  the  Agen cy/LGU shal l  co mp ensat e  th e  said  P ro ject  

P roponent  fo r  i t s  actua l  expen ses  incu rred  in  th e  pro ject  p lu s  a  Reason able  Rate  o f Re turn  

thereon  no t  exceeding that  s ta t ed  in  th e  cont ract ,  as  o f  the  d at e  o f cont ract  t erminat ion ,  

p rovided  th at  the  in t eres t  o f  the  Go vern ment  in  th ese  ins t ances  shal l  b e  du ly insured  wi th  

the  GSIS or  an y o ther  i nsuran ce en t i t y du ly acc red i t ed  b y the  Off i ce  o f  the  Insuran ce  

Co mmissioner ,  p rovid ed  fur ther  tha t  the  co st  o f  the  insurance co verage sh al l  be  included  in  

the  t erms and  condi t ions  o f the  approved  cont ract .  

 

In  the  cases  r e fer red  to  i n  (a)  and  (c )  abo ve,  an  in dependent  appraiser ,  mutu al ly accep tab le  to  the  

Agency/LGU and  the  P ro jec t  P roponent ,  shal l  det ermine th e  amount  to  be  paid  to  the  P ro ject  

P roponent ,  which  d ete rminat ion  shal l  be  mad e wi th in  a  per iod  no t  more th an  one hundred  e igh ty 

(180)  cal endar  d ays  fro m cont rac t  resci s s ion  or  terminat ion .  The amou nt  determin ed  b y the  

independent  appraiser  shal l  be  b ind ing to  bo th  the  P ro ject  P roponent  and  the  Agen cy/LGU.   

 

In  cases  o f emergen cy or  wh en  the  publ ic  in t eres t  so  requi res ,  th e  Agen cy/LGU may imm ediate ly  

take -over  th e  faci l i t y p r io r  to  the  dete rminat ion  o f sa id  amount  and  payment  thereo f to  the  P ro ject  

P roponent .  Unless  o th erwi se  agreed  upon  b y the  Agency/LGU and  the  P ro ject  P roponent ,  the  amount  

f i xed  b y said  ind epend ent  appraiser  sha l l  b e  paid  b y th e  Agency/LGU not  l a te r  th an  n inety (90)  

cal endar  d ays  f ro m said  independ ent  appra iser ’ s  ad vice  o f such  det erminat ion ,  sub ject  to  the  

enactment  o f  a  l aw or  o rd inance,  a s  th e  case  may b e,  appropr ia t ing  su ch  amount ,  i f  r equi red .  

 

SE C T I O N  12 .22  -  VE N U E  F O R  L I T I G A T I O N   

 

Th e venue fo r  the  r eso lu t ion  of d ispu tes ,  arb i t r a t ion  or  l i t igat ion  sh al l  b e  as  mutual ly agreed  upon  

b y the  p ar t ie s  to  th e  cont ract .  In  de fau l t  thereo f,  the  venue sh al l  b e  in  th e  Phi l ipp ines .   

 

SE C T I O N  12 .23   -  EX P I R I N G  BOT/PPP  C O N T R A C T S  A N D  TR A N S F E R  O F  A N D  WA R R A N T Y  O V E R  

T H E  F A C I L I T Y  

 

Under  Contractual  Arrangements  in volvin g t ran s fer  o f  the  faci l i t y  to  the  Agency/LGU,  the  t r ans fer  

o r  tu rnover  wi l l  n ecessa r i l y  in clude  the  t r ans fer  o f  fu l l  l egal  o wn ersh ip  over  the  pro ject ,  a l l  

docu ment s ,  p roper t y r i gh t s ,  source codes ,  equ ip men t ,  amon g o ther s ,  which  a re  re l a ted  to  the  pro j ect  

in  favor  o f th e  Agen cy/LGU,  sub ject  to  an y exi s t i ng l i ens  as  may be  agreed  upon  in  the  cont rac t .  

Th e faci l i t y ,  upon  t r ans fer  to  Agen cy/LGU,  sha l l  be  operab le  and  in  good  condi t ion .  Th e 

per forman ce ind icator s  fo r  the  pro j ect / faci l i t y  and  f requ ency o f moni tor in g the  ind icator s  sha l l  be  

s t ipu la ted  in  the  cont ract .  A  th i rd -par ty shal l  be  co mmissioned  to  assess  th e  res idual  valu e o f the  

faci l i t y  upon  t r ans fer  o r  t u rnover  o f th e  faci l i t y  to  the  Agency/LGU.  The P ro ject  P roponent  sh al l  

p rovide warran ty th at  th e  faci l i t y  meet s  the  pro j ect  technical  speci f icat ion s/agreed  syst em features ,  

per forman ce s t andard s  an d  servi ces  in  connect ion  therewi th  for  a  per iod  no t  les s  than  one (1)  year  

f ro m the tu rno ver  o f th e  faci l i t y .  For  th is  purpose,  the  P ro ject  P roponent  shal l  pu t  up  a  warran ty 

secur i ty  in  a  fo rm to  be speci fi ed  b y the  concerned  Agency/LGU which  may be in  cash ,  l e t t er  o f  

cred i t ,  o r  b ank dra f t / guaran tee  i s sued  b y a  reputab le  loca l / fo reign  ban k,  o r  a  surety bond  i ssu ed  b y  

the  GSIS o r  an  en t i t y  du ly regi s t ered  and  r eco gnized  b y the  Off ice  o f th e  Insurance Co mmission er ,  

cal lab l e  on  demand and  acceptab le  to  the  Agency/LGU,  or  an y co mbina t ion  thereo f p ayab le  to  the  

Agency/LGU con cern ed ,  t he  amount  o f which  sh al l  be  det ermined  b y th e  Agency/LGU and  sh al l  b e  

s t ipu la ted  in  the  cont ract .  The war ran ty secur i ty  sh al l  be  mad e e f fect ive  immediat e ly upon  t rans fe r  

o f  fu l l  l egal  o wnersh ip  o ver  th e  pro j ect  in  favor  o f t he  Agency/LGU,  as  descr ibed  abo ve.  
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RULE  13  -  INVESTMENT INCENTIVES  AND GOVERNMENT UNDERTAKINGS  

 

SE C T I O N  13 .1  -  SO U R C E S  O F  F I N A N C I N G   

 

In  the  Const ruct ion  o f  p ro jects  au thor i zed  under  the  Ac t  and  these  Revi sed  IRR,  the  P ro jec t  

P roponent  may ob tain  the  requi red  f inan cing for  th e  Const ru ct ion  of the  pro j ec t  fro m foreign  and/or  

domes t ic  sources .  

 

SE C T I O N  13 .2  -  IN V E S T M E N T  IN C E N T I V E S   

 

Th e fo l lo wing Investment  Incen t ives  wi l l  be  mad e avai l ab le  to  P ro ject  P ro ponents :    

 

a .  P ro jects  under taken  th rou gh  Contrac tual  Arrangements  au thor i zed  under  these  Revised  IRR 

cost in g more than  PhP  1 .0  b i l l ion  shal l ,  upon  regi s t r a t ion  wi th  the  Board  o f Investment s  

(BOI) ,  b e  en t i t l ed  to  in cen t ives  as  p rov ided  fo r  under  Execut ive  Order  (EO) No.  226 ,  

o therwi se  kno wn as  th e  Omnibus  In vestment  Cod e  o f  1987 ,  sub ject  to  the  co mpl iance o f the  

pro jec t  wi th  the  c r i t er i a ,  a s  may b e set  b y the  BOI  in   i t s  revi ew the reo f  under  EO 226  such  

as ,  bu t  no t  l imi ted  to  econ o mic and  con su mer  b enef i t ,  t echnical  and  finan cial  soundness .  

 

b .  P ro jects  under taken  th rou gh  Contrac tual  Arrangements  au thor i zed  under  these  Revised  IRR 

cost in g PhP  1 .0  b i l l ion  or  les s  may,  upon  regi s t r a t io n  wi th  BOI,  ava i l  o f  incen t ives  prov ided  

for  under  th e  Omnibu s  Investmen t  Code subject  to  inclus ion  o f the  pro ject  act ivi ty  or  secto r  

in  the  curren t  Inves tment  P r ior i t ies  P lan  ( IPP)  of  BOI  and  co mpl i ance o f  the  pro jec t  wi th  th e  

cr i t er i a ,  a s  may b e set  by the  BOI in  i t s  r ev ie w thereo f under  EO 226 ,  s uch  as ,  bu t  no t  

l imi t ed  to  econo mic and  consu mer  ben efi t ,  t echnical  and  finan cial  soundness .  

 

c .  P ro jects  under taken  th rou gh  Contrac tual  Arrangements  au thor i zed  under  these  Revised  IRR 

shal l  a l so  b e en t i t led  to  o ther  incen t ives ,  as  p ro vid ed  under  exi s t in g laws ,  su ch  as ,  bu t  no t  

l imi t ed  to  incen t ives  under  R.A.  9513 ,  o the rwi se  known as  th e  “Renewable  Energy Act  o f  

2008”,  R.A.  9593 ,  o th erwi se  kno wn as  “Th e Tour i sm Act  o f 2009 ”,  and  R.A.  7 156 ,  o therwi se  

kno wn as  th e  “Mini -Hyd roelect r ic  Po wer  In cent ives  Act " .   

    

d .  LGUs may pro vid e addi t ional  tax in cen t ives ,  exempt ion s ,  o r  re l i e fs ,  sub ject  to  the  

provi s ions  o f th e  Lo cal  Go vern ment  Cod e (LGC) o f  1 991  and  o ther  pe r t inen t  laws.  

 

SE C T I O N  13 .3  -  GO V E R N M E N T  UN D E R T A K I N G S  

 

Subject  to  ex is t in g l aws,  po l ic ies ,  ru l es  and  regulat ions ,  the  Go vern ment  may provide an y fo rm o f 

suppor t  o r  cont r ibu t ion  to  so l ic i ted  pro j ects ,  such  as ,  bu t  no t  l imi t ed ,  to  th e  fo l lo wing :  

 

a.  Cost  Sh ar in g -  Thi s  sh al l  re fe r  to  th e  Agen cy/LGU concern ed  bear in g a  por t ion  of  cap i t a l  

exp enses  as soc iat ed  wi th  the  es tab l i sh ment  o f an  in fras t ru cture  develop ment  fac i l i t y ,  su ch  

as ,  the  p rovi s ion  o f  access  in f ras t ru cture ,  r igh t -of-way,  t r ans fe r  o f  o wn ersh ip  o ver ,  o r  

usu fruct ,  o r  possess ion  o f land ,  bu i ld ing or  an y o th er  rea l  o r  person al  p roper ty  for  d i r ect  use  

in  the  pro ject  and /or  an y par t i a l  f inan cin g o f the  pro ject ,  o r  co mponent s  thereo f,  P rovided ,  

that  such  sh al l  no t  exceed  fi f t y  pe rcen t  (50%) o f the  P ro ject  Cost ,  and  the  balance to  be  

provided  b y th e  P ro ject  P roponent .  Such  govern ment  sh are  may be  f in anced  f ro m d i rect  

go vern men t  appropr ia t ions  and/or  fro m Off i c i a l  Deve lop ment  Ass is t ance (ODA)  o f fo reign  

go vern men t  o r  ins t i tu t ions .  

 

b .  Cred i t  Enh ancement s  -  Th is  sh al l  r e fer  to  suppor t  t o  a  develop ment  faci l i t y  b y the  P ro ject  

P roponent  and/or  Agency/LGU concern ed ,  the  pro vi s ion  of which  i s  con t in gent  upon  the  

occur ren ce o f cer t a in  even ts  and/or  r i sks ,  a s  s t ipu la t ed  in  the  cont ract .   Cred i t  enhancement s  

are  a l locat ed  to  the  p ar ty  that  i s  bes t  ab le  to  manage  and  assu me the  conseq uences  o f the  

r i sk in volved .   Cred i t  enhancements  may in clude,  bu t  are  no t  l imi ted  to ,  govern men t  

guaran tees  on  th e  per formance,  o r  th e  ob l iga t ion  o f the  Agency/LGU und er  i t s  con t ract  wi th  

the  P ro jec t  P roponent .  

      

c .  Direct  Go vern ment  Subs idy -  This  sh al l  re fer  to  an  agreement  wh ereb y the  Govern ment ,  o r  

an y o f i t s  Agen cies /LGUs  wi l l :  ( a)  d e fray,  pay fo r  o r  shoulder  a  por t ion  o f t he  P ro ject  Cost  

o r  the  exp enses  and  co s ts  in  operat in g or  ma in t ain ing the  pro j ect ;  (b )  cont r ibu te  an y 

proper ty or  as set s  to  the  pro jec t ;  (c )  in  the  case  o f  LGUs,  waive or  gran t  sp eci a l  r a tes  on  

real  p roper ty t axes  on  the  pro jec t  dur ing the  t erm o f  the  co nt ractu al  ar ran geme nt ;  and /or  (d )  

waive charges  or  fees  re la t ive  to  bu siness   pe rmi ts  o r  l i cen ses  th at  are  to  b e  o b tained  for  th e  

Const ru ct ion  o f the  pro j e ct ,  a l l  wi thout  r eceivin g payment  o r  value f ro m the P ro ject  

P roponent  and/or  Fac i l i t y  operato r  fo r  such  p ayment ,  con t r ibu t ion  or  suppor t .  

 

d .  Direct  Go vern ment  Equi ty  -  Thi s  shal l  r e fer  to  th e  subscr ip t ion  b y the  Go vern ment  o r  an y o f 

i t s  agen cies  o r  Lo cal  Go vern ment  Uni t s  o f  sh ares  o f  s to ck or  o ther  secu r i t i es  con ver t ib le  to  

shares  o f s tock o f  th e  pro j ect  co mpan y,  whe ther  su ch  subscr ip t ion  wi l l  b e  p aid  b y th e  money 
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or  as sets .    

 

e .  Performance Under t ak ing  -  Thi s  shal l  re fe r  to  an  under takin g o f a  dep ar tment ,  bureau ,  

o f f ice ,  co mmission ,  au thor i ty ,  agency,  GOCC,  or  LGU in  as su min g respons ib i l i t y  for  th e  

per forman ce o f the  Agen cy’s /LGU’s ob l igat ions  under  th e  cont ractual  ar ran gement  in clud in g 

the  payment  o f monetary ob l iga t ions ,  in  case  of de fau l t .  These under t akin gs  may be sub ject  

to  payment  o f r i sk premium to  the  Go vern ment  o r  LGU,  or  an y o ther  au thor i zed  agency.  

 

f .  Legal  Assis t an ce -  Thi s  sh al l  r e fer  to  the  ext ension  of r epresen tat ion  b y go vern ment  l awyers  

to  a  P ro ject  P roponent  bu t  on ly in  cases ,  h ear in gs ,  o r  inqui r ies  wh ere  th e  Agency/LGU and  

P ro ject  P roponent  a re  p ar ty -d efendant s / r espondent s  therein  in clud ing  the  ad opt ion  b y su ch  

go vern men t  lawyers  o f po si t ions  and  s t r a t egi es  cons is ten t  wi th  uphold ing th e  va l id i ty  o f th e  

approved  cont ractu al  a r r angement .    

 

g .  Secur i ty  Assi s t ance -  Thi s  sh al l  r e fer  to  the  d ep lo yment  o f go vern ment  secur i ty  fo rces ,  

e i the r  fro m th e Phi l ipp ine Nat ion al  Po l ice  (PNP)  or  the  Armed Forces  o f t he  Phi l ipp ines  

(AFP)  in  th e  vi c in i ty  o f  th e  pro j ec t  s i t e  to  p rovid e secur i ty  dur in g th e  im plementat ion  o f th e  

pro jec t  up  to  co mp let ion .  

 

Th e Agen cy/LGU may o ffer  an y one or  more Go vern ment  Und er t akings  r e la t i ve  to  a  p ro ject ,  which  

shal l  be  pre -c leared  in  pr incip l e ,  in  wr i t in g,  b y  the  depar tment ,  bureau ,  o f fi ce ,  co mmission ,  

au thor i ty ,  agency,  GO CC,  or  LGU or  an y o ther  go vern men t  en t i t y  that  wi l l  gran t  the  same as  

mand ated  b y law;  pro vid ed  that  th e  to t a l  go vern ment  under t ak ings  shal l  no t  exceed  fi f t y  pe rcen t  

(50%) o f the  to t a l  p ro j ect  cost .  

 

Th e govern men t  under takings  sh al l  b e  based  on  the  appro ved  r i sk  a l locat ion  mat r ix wh ich  sha l l  b e  

i ssu ed  b y the  App rovin g Bod y/ICC .  

 

RULE 14  -  COORDINATION AND MONITORING OF PROJ ECTS  

 

SE C T I O N  14 .1   -  TH E  PPP  CE N T E R  

 

Th e PPP  Center  sh al l  b e  respons ib le  for  the  coord inat ion  and  moni tor in g o f  p ro jec ts  implemented  

under  Contractual  Arrangement s  o r  schemes  au thor i zed  under  these  Revised  IRR.  P ro jec t  moni tor in g 

wi l l  be  und er t aken  to  ensure  th at  th e  pro ject  co mpl ies  wi th  these  Revi sed  IRR,  in clud ing th e  

proponent ’s  r equi red  en vi ron mental  c l earan ces  fro m the DENR.   For  th i s  purpose,  concerned  

Agenc ies /LGUs sha l l  per iod ical ly  sub mit  to  th e  PPP  Center  in format ion  on  the  s t a tus  o f p ro j ects  

implemented  b y th em.  In  addi t ion ,  a l l  con cerned  Agen cies /LGUs shal l  sub mi t  to  the  PPP  Center  a  

cop y o f a l l  Unsol ic i ted  P roposals  that  they r eceive and  al l  o the r  r e la ted  docu ments .   Th e PPP  Cente r  

i s  a l so  hereb y mandated  to  gu ide the  Agen cy/LGU in  the  preparat ion  and  deve lop ment  o f the  

pro jec t .  

 

At  the  end  of every cal en dar  year ,  PPP  Center  sh al l  repor t  to  the  ICC,  P res iden t ,  and  the  Con gress  

on  the  progress  o f  a l l  p ro j ect s  implemented  und er  th ese  Revised  IRR.   

 

SE C T I O N   14 .2   -  T I M E L I N E S  

 

Al l  t ime l ines  sh al l  b e  con tained  in  a  f lo w char t  herein  a t tached  as  Annex A.  Th e PPP  Center  sh al l  

moni tor  th e  co mpl i ance o f  the  Agencies /LGUs wi th  the  t imel ines  prescr ibed  in  these  Revised  IRR.  

 

SE C T I O N  14 .3   -  PPP  UN I T S  

 

Each  con cerned  Agen cy/LGU ma y creat e  a  PPP  Uni t  head ed  b y a  sen io r  o f f ic i a l  o f  the  Agency/LGU 

and  shal l  des ignate  a  sen ior  o f f ic ia l  a s  PPP  P ro ject  Develop ment  Offi cer  (PDO),  who sh al l  b e  

respons ib le  for  p l anning,  oversee ing,  and  moni to r in g pro j ect s  o f  Agen cies /LGUs au thor i zed  under  

the  Act  and  these  Revised  IRR.  Th e PPP Uni t  may al so  include as  memb ers ,  among o th ers ,  t echnical  

and  lega l  per sonnel  who a re  kno wledgeable  on  the  t echnica l  and  legal  a spect s ,  resp ec t ively,  o f  th e  

PPP  pro jects  that  may b e implemen ted  pur suant  to  the  Act  and  th is  IRR.  

 

SE C T I O N  14 .4   -  IN F O R M I N G  C O N G R E S S  

 

A repor t  regard in g the  sal ien t  featu res  o r  a  cop y o f  each  cont rac t ,  involvin g a  p ro ject  en tered  in to  

under  the  pro vis ion s  o f these  Revi sed  IRR,  sh al l  be  sub mi t ted  to  Con gress  b y  the  PPP  Cente r ,  cop y 

the  ICC,  for  i t s  in format ion .  

 

RULE 15  -  FINAL PROVISIONS  

 

SE C T I O N  15 .1   -  IRR  C O M M I T T E E  

 

Th e Co mmit t ee  con st i tu t ed  pursuant  to  Sect ion  11  of  R.A.  6957 ,  a s  amended  b y R.A.  7718 ,  may b e 
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reconvened  b y i t s  Ch ai rman at  h is  in s t ance,  o r  upon  the  reco mmend at ion  of an y memb ers  of th e  

Co mmit t ee ,  fo rmulate  and  prescr ib e  amend ment s  to  t hese  Revi sed  IRR,  con sis t en t  wi th  th e  l e t t er  and  

sp i r i t  o f  th e  Act .   No amend ment s  to  these  Revi sed  IRR may be ad opted  and  prescr ib ed  b y th e  

Co mmit t ee  wi thout  due pu bl ic  consu l t a t ion /hear in g and  publ icat ion .   

 

SE C T I O N  15 .2   -  EF F E C T I V I T Y  O F  T H E S E  R E V I S E D  IRR  O R  AM E N D M E N T S  TH E R E T O  

 

Amend ments  to  these  Revised  IRR or  amend ment s  thereto  shal l ,  a ft er  due p ubl ic  hear in g,  beco me 

e ffec t ive  f i f t een  (15)  days  a ft er  i t s  co mp let e  publ icat ion  in  a t  leas t  one (1)  newsp aper  o f gen eral  

c i r cu la t ion .    

 

SE C T I O N  15 .3  -  TR A N S I T O R Y  PR O V I S I O N  

 

Upon e ffect ivi ty  o f  th ese  revised  IRR,  a l l  PPP  pro ject s ,  includ in g those p resen t ly be ing  processed  

and/or  revi ewed but  no t  ye t  approved  b y the  Approvin g B od y sha l l  herea f te r  be  processed  and/or  

revi ewed in  accordan ce wi th  these  r evised  IRR.  

 

P ro jects  under  implementat ion  shal l  be  go verned  b y the  cont ract  p rov is ion s  en te red  in to  b y th e  

concerned  p ar t i e s .  

 

SE C T I O N  15 .4   -  RE P E A L I N G  C L A U S E  

 

An y i ssu ance,  execut ive  o rder ,  ad mini s t r a t i ve  order ,  p roclamat ion ,  char t er ,  ru l e  o r  regulat ion  and/or  

par t s  th ereo f cont rary to  or  incon sis t en t  wi th  the  pro vi s ion s  o f  th i s  IRR is  he reb y r ep eal ed ,  modi fi ed  

or  amended  accord in gly.     

 

SE C T I O N  15 .5  -  SE P A R A B I L I T Y  C L A U S E  

 

In  the  event  an y o f  the  provis ions  o f  these  Revised  IRR i s  d ecl ared  vo id  or  unenfo rceable  b y fin al  

judgment  o f  a  cour t  o f  co mpeten t  ju r i sd i c t ion ,  the  o ther  p ro vi s ions  un affected  thereb y sh al l  remain  

in  fu l l  fo rce  and  e f fec t .  

 

 


